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SUMMARY 


1. India has a complex legal system to regulate the provision of health care and protect 
consumer rights. Since 1855, many different types of laws have been adopted, and numerous 
courts and forums established where cases are heard, interpreted and resolved. This study, 
undertaken by the Indian Law Institute (ILI), is a compilation and analysis of laws and legal 
cases dealing with health care in India. Its purpose is to: 


(1) review the key legislation that is in place to guarantee and protect health nghts in 
India 

(2) analyse the practice of law regarding health care, using important examples of 
individual cases that have been brought to court, illustrating how the law was interpreted 
(3) make suggestions for improving mechanisms to protect the public 


2. The ILI report systematically describes the relevant types of laws dealing with health care 
in India, and details how the various laws are interpreted in different legal settings. It provides a 
reference on the law and health care, both as it is written and as it has been practised in India. 
The laws governing the constitution, torts, crime, the medical council, consumer protection, and 
contracts are addressed in turn. A wide range of cases are discussed according to each type of 
law, some of which have resulted in landmark judgements. The following is a summary of the 
key findings and recommendations of the study. 


Key Findings 


ES India is a signatory to the various international conventions (e.g. through the United 
Nations, World Health Organisation, International Labour Organisation) which declare health as 
a fundamental human right, and provide safeguards and prescribe standards for the regulation of 
working conditions and protection of health of employees. 


4. As discussed in chapter 2, the Indian Constitution does not explicitly declare health or 
health care as a Fundamental Right. However, the practice in the courts has been to interpret the 
Articles of the Constitution dealing with the protection of life and personal liberty as including 
the right to health care as a Fundamental Right. In their rulings, the courts have reiterated: the 
obligation of the state to safeguard the right to life; rights of workers to basic health facilities; 
and protection of consumers against medical negligence. 


S. In addition to the Constitution, thé Indian legal system offers five main instruments to 
deal with regulation of health care and safeguarding consumers from medical negligence. They 
are: 


(a) Law of Torts (Chapter 3) — together with the Consumer Protection Act (CPA), they 
are the key laws governing the field of medical negligence. Unlike the CPA, the tort laws 
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apply to all health professionals whether in public or private facilities. Case experiences 
indicate that courts have ruled that it is the duty of doctors to extend medical assistance in 
emergencies and awarded due compensation. Tort law has established a wide scope of 
the liability of the health professional for the acts of medical negligence, and the scope of 
remedies is wider than under other legislation. Issues such as patient confidentiality and 
requirement of consent for medical procedures are also covered under the law of torts. 
Depending on the value of the cases, it may fall under the jurisdiction of the Civil Judge 
or District Judge, filed in the High Court or on appeal petition may be filed in the 
Supreme Court. 


(b) Indian Penal Code (Chapter 4) — intended to define criminal acts and liabilities, 
through very few cases have been filed against doctors under this legislation. In general, 
the experiences of cases that have been tried reveal that under the Indian Penal Code 
(IPC), courts have tended to acted in favour of the providers rather than the consumer, 
and imposed minor sentences in cases of serious negligence and awarded minimum 
compensation. 


(c) 1956 Indian Medical Council Act (Chapter 5) — primarily intended to reconstitute the 
Medical Association of India and grant recognition of medical qualifications and 
maintenance of a medical register in every state. The Act prescribes minimum standards 
of medical education and standards of professional conduct, etiquette, and code of ethics. 
The Act makes provisions for minimal regulation of doctors, hospitals and nursing 
homes, but makes no mention of protection of consumers from medical negligence. State 
Medical Councils set up for regulating conduct of medical professionals are viewed to be 
weak and ineffective. The courts have made mention of their inaction. In practice, few 
complaints are taken to a Medical Council, where the decisions are seen to be influenced 
in favour of the doctors who are often members of the Council. 


(d) 1986 Consumer Protection Act (Chapter 6) - the most recent act providing consumer 
remedies for medical negligence. It places the emphasis on the consumer, and is intended 
to provide for speedy disposal of consumer disputes as a way of removing the bottlenecks 
of the court system. It has helped to shift litigation from civil courts to consumer courts. 
However, the consumer courts have not been as speedy as hoped, in part because of the 
large number of non-medical cases seen by many of the courts, and because of the 
difficulty in obtaining testimony in medical cases. Another limitation is that Consumer 
Protection Act covers cases against medical practitioners only when a fee is paid for the 
service i.e. in private facilities and those in public/NGO hospitals only when fee was paid 
for the service. 


(e) 1872 Indian Contract Act (Chapter 7) — intended to outline the principles of 
agreement between parties. The scope of the liability of health professionals for acts of 
breach of contractual obligations is very narrow compared to other legal options. There 
are few case experiences as it is rarely used in India for health issues. 
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6. An appendix describes a large body of legislation covering health rights of special groups 
such as prisoners, persons with disabilities, employees, and specific issues such as medical 
termination of pregnancy, transplantation of human organs, prenatal diagnostic techniques and 
artificial insemination. There is relatively little documentation of the experience in the 
enforcement of their provisions. 


a Indian laws dealing with health care has had to deal with the fact that health services are 
provided through a wide variety of public health facilities, charities, and private providers, 
offering a wide range of sophistication. Yet all providers are subject to basic standards of 
professionalism or negligence as defined by law. Government does not enjoy any sovereign 
rights in the provision of health care, so is treated similarly to other owners of health care 
facilities, and may be held accountable for negligence by its employees. 


8. In India, both allopathic (modern western) medicine and Indian systems of medicine 
(including ayurvedic, unani, and others) are practised widely. Providers without formal training 
are also extensively used, particularly in rural areas. The courts have recently ruled strongly 
against the practice of medicine by those without qualifications for the type of medicine they are 
practising. Described as “quacks” or charlatans by the courts, a recent Supreme Court ruling 
prescribes the State Governments to identify and initiate legal actions against unqualified 
medical practitioners in each district. 


?: The courts have ruled that the question of private practice within the public health service 
is not a matter of law, but of government policy. Therefore, either banning private practice or 
permitting it would be legally permissible. The courts point out the need to develop a policy 
framework for dealing with the private sector in health. 


10. | The Supreme Court has confirmed the right to provision of medical assistance in cases of 
emergency. Nonetheless, refusal to admit patients remains common, particularly in the private 
and non-government hospitals. 

11. Despite constitutional and statutory provisions safeguarding consumers, there appears to 
be a growing incidence of medical negligence, the victims of which are disproportionately the 
poor. 


Recommendations 


(a) Consumers should be sensitised to their health rights and the legal instruments available for 
redress in cases of medical negligence. 


(b) The rules of procedure should be simplified in the different legal settings (forums, 
commissions) for dealing with cases of medical negligence. 


(c) All hospitals should be directed to provide medical assistance to emergency patients, and 
monitored accordingly. . 


vl 


_ couatargel to ehodagual eat 
ig 292 ov olgrt> SD 


eS or cpereeneth joe 


< 


to io eieinaoasielel vital dwn 


wus anaprise salsa Teall 1267 ap sirer lesb G1 tact eqet 
mabiving we stig bam .2vituitia sorties) dhe. 
te. abishagie siazd 0} locidor otf nobivers taieY & 
equate ap yale too ze & ISeTEVOR vel tao 


(d) The Medical Council of India should strengthen its guidelines for setting standards and better 
functioning. The IPC and India Medical Council Acts should be amended to prescribe 
punitive action to deal effectively with quacks. The Medical Council, like the Bar Council of 
India, should conduct periodic checks on medical colleges/universities to ensure basic 
standards and facilities. 


(e) The scope of the CPA should be expanded to cover a wider range of cases. The Act should 
be amended to include government and non government hospitals that are currently excluded. 
A mechanism to provide medical experts to give advice and expert opinion to assist Forums 
and Commissions should be developed. 


(f) Guidelines should be developed on key health protection issues, such as protecting AIDS 
patients from discrimination and disclosure of private information by doctors. It should be 
obligatory for health professionals to provide treatment to AIDS patients. Guidelines are also 
needed for protecting the right to privacy of AIDS patients at the same time protecting those 
who may be effected by the non-disclosure of the information. 


(g) Separate provisions should be incorporated in the IPC to deal with offences committed by 


medical professionals. These offences are distinct from other offences and require special 
attention. 
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CHAPTER ONE 
INTRODUCTION 


1. THE PROJECT 


In view of the serious nature of the legal problems involved in patient care and the difficulties 
being faced by the consumers for the redress of grievances, The Ministry of Health and Family 
Welfare, with assistance from the World Bank, have commissioned a study on the legal 
framework for health care in India. The Indian Law Institute, New Delhi was given the task of 
assessing the current status of laws to protect the Indian citizen, and to suggest measures for 
improving his conditions. 


The study will address the following key research questions: 
1. What is the current state of patient redress mechanisms available through the law? 


2. What is the current status of adjudication of problems between consumers and medical 
service providers with different legal systems available including Law of Torts, Criminal 
Courts, Consumer Protection Act and Appellate jurisdiction such as medical councils. 


3. What is the current state of adjudication of problems between consumers and providers by 
Consumer Forums established under Consumer Protection Act? 


4. What are the legal and administrative impediments in providing speedy, credible and 
inexpensive redress to aggrieved patients and what options are available to improve the 
situation? 


2. METHODOLOGY 


To address the above issues, the study reviews the laws existing in India, as well as 
systematically reviewing the Court and Consumer Forum decisions regarding health care. 
Chapters 2 to 7 are organised to each cover a major aspect of the law: Constitutional, Law of 
Torts, Criminal Law, Law for Medical Councils, Consumer Protection Law, and Law of 
Contracts. Each chapter begins with a description of the law itself, followed by a section on the 
structure of the law, and the process for accessing and using the law. This is followed by a 
summary of the main questions that have been addressed by the law. The longest section in 
each chapter is a review of the experience of the law: an analysis of the application of the law. 
Each chapter ends with a section on conclusions and suggestions. Chapter 8 consolidates the 
recommendations from each chapter. An appendix includes a description of other related 
health laws in India. 
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3. SCOPE OF THE STUDY 


This study is a detailed review addressing the current status of adjudication between consumers 
and medical service providers in different legal settings. There is an accompanying study that 
examines the current institutional-level redress mechanisms in sampled public and private 
hospitals of different sizes undertaken by a consumer organisation. 


4. THE CONTEXT 


Every person is a consumer of health care services. During the last few years, the confidence 
and trust between a doctor and patient has eroded. Commercialisation is on the increase and so 
are cases of medical negligence and malfeasance. All this has given rise to al lot of debate and 
also concern for the consumer, which in turn has resulted in legislative and judicial activity at 
the national and international sphere. 


Medical-Legal Issues in India 


Complaints of medical negligence have been made in the past. Of late, such complaints have 
assumed a wider dimension as the incidents have increased due to opening of thousands of 
nursing homes, charitable hospitals, Central Government Health Services Dispensaries, and 
other Employees State Insurance Hospitals etc. A number of laws have been enacted to protect 
the health interests of the people. These include: The F atal Accidents Act, 1855, The Indian 
Medical Degrees Act, 1916, Dangerous Drugs Act, 1930, Drugs and Cosmetics Act, 1940, The 
Dentists Act, 1948, Drugs (Control) Act, 1950, Pharmacy Council of India Regulations, 1952, 
Prevention of Food Adulteration Act, 1954, Drugs and Magic Remedies (objectionable 
Advertisements) Act, 1954, The Indian Medical Council Rules, 1957, The Medical Termination 
of Pregnancy Act, 1975, The Dentists Code of Ethics Regulations, 1976, The Consumer 
Protection Act, 1986, The Consumer Protection Rules, 1987, The Pre-natal Diagnostic 
Techniques (Regulation and Prevention of Misuse) Act, 1994, The Ti ransplantation of Human 
Organs Act, 1994. 


The preamble to the Constitution of India, which strives to provide for a welfare state with the 
socialistic patterns of society under Article 21 of the Constitution guarantees the nght to life 
and personal liberty. It states that, “no one shall be deprived of his right to life and personal 
liberty except according to procedure established by law.” Though it does not expressly 
contain the right to health, it has now been well settled through a series of cases that this 
includes right to health. Further, Articles 38, 42, 43, and 47 of the Constitution also provide for 
promotion of health of individuals in the society. The meaning of health as used in these 
provisions of the Constitution as defined in the Oxford Dictionary that, ‘soundness of body or 
mind, that condition in which its functions are duly and efficiently discharged”. Statutory laws 
including the Indian Penal Code, 1860 and others also ensure the right to be protected against 


medical negligence. 


Though the Parliament has enacted the Indian Medical Council Act in 1956, it only provided 
for the registration and regulation of conduct of doctors, hospitals and nursing homes, and has 
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failed to protect the interests of the persons who have suffered on account of negligence or 
deficiency on the part of the medical professionals. This field left untouched by the Indian 
Medical Council Act is covered by the Law of Torts in general and now by the Consumer 
Protection Act, 1986. It is worthwhile to remember that the existence on the statute book of the 
Indian Medical Council Act has not stood in the way of such grievances being agitated before 
the ordinary Civil Courts, by institution of civil suits claming damages for negligence as 
against the concemed hospital or medical doctors. 


Before the enactment of the Consumer Protection Act, 1986, the field of medical negligence 
was governed only by the law of torts. The base for a liability rested on the concept of 
negligence. It is not and cannot possibly be the province of this judgement to enter the tangled 
thicket of the scope of negligence in tort jurisprudence. That is a field too large to be traversed. 
For our purpose, it would suffice to point out that prior to the entry of the consumer jurisdiction 
in this field, medical accountability rested primarily on the concept of negligence as understood 
in the law of torts. That a precise legal definition of negligence is perhaps not possible, and 
would remain a somewhat slippery word. However, the classic attempted judicial definitions 
of negligence may be noticed from the authoritative treatise of Salmond on the Law of Torts 
(19" edition) as under: ‘ 


It is negligence in the objective sense that is referred to in the well- 
known definition of Alderson B. “Negligence is the omission to do 
something which a reasonable man, guided upon those consideration 
which ordinarily regulate the conduct of human affairs, would do, or 
doing something which a prudent and reasonable man would not do.” 
So also Lord Wright said “in strict legal analysis, negligence means 
more that heedless or careless conduct, whether in omission or 
commission; it properly connotes the complex concept of duty, 
breach and damage thereby suffered by the person to whom the duty 
was Owing. 


In India it is well settled that the general principle of law or torts is equally relevant and 
applicable within our country. The development of the law of torts is in the line and closely 
similar, if not identical with its parental concept. [See also Dr. Ravinder Gupta and Ors. V. 
Ganga Devi and Ors. 1993(3) CPR.259}. 


Despite constitutional and statutory provisions safeguarding the patient against medical 
negligence, the growing incidence of medical negligence has been disturbing. Almost every 
day one finds in newspapers full of gory incidents of medical negligence. Even though reliable 
official statistics on medical negligence is not available in the country, it has been observed that 
many times, the victim of medical negligence are poor persons who do not have adequate 
resources or finances to avail the services of private nursing home. They are, therefore, left 
with no choice but to approach the government run hospitals or dispensaries or the charitable 
hospitals to get their medical treatment. However, the government and charitable hospitals 
have been kept out of the purview of the Consumer Protection Act, 1986. This raises a doubt 


about the accountability of these providers. 
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Health providers in India may be broadly classified in to five categories (1) Government run 
hospitals/dispensaries, clinics, primary health care centres and sub-centres, (ii) Private hospitals 
and nursing homes; (iii) Charitable hospitals; (iv) Hospitals run by under the authority of or 
connected with Medical Institute or Medical Colleges; and (v) Hospitals or dispensaries run 
under the miscellaneous statutes such as the Employees’ State Insurance Act, 1948, the 
Plantation Labour Act, 1951, and hospitals or dispensaries run by the employer such as CGHS 
Dispensaries, Railways hospital and health centres, and Army, Navy or Air Force Hospitals. 


Apart from these recognised categories of health providers there are in our country private 
practitioners not having any formal qualifications such as herbalists, tantriks, hakims, vaidyas 
and others. They are very popular in rural sectors, and particularly among poor and illiterate 
class of people. The Courts/Consumer Forums have divided these hospitals into 3 categories, 
namely, (i) Government hospitals and dispensaries; (ii) Charitable hospitals; and (i11) Private 
hospitals, nursing homes and dispensaries. No remedy is available to the consumer under the 
Consumer Protection Act, 1986 against the persons/hospitals in the first two categories. 
However, if they have some paid beds or seats they may be brought under the Consumer 
Protection Act, 1986. However, the private hospitals and nursing homes have been brought 
under the Consumer Protection Act, 1986. They are liable for any deficiency in service. 


The health providers practice in allopathic, homeopathic and ayurvedic or unani systems of 
medicines. Decided cases reveals that sometime homeopath and ayurved practitioners practice 
allopathic system without having requisite qualifications. Courts have dealt with them firmly 
under the law. 


It has also been noticed that many a time midwives or nurses without and recognised degree 
undertake and run nursing homes and undertake delivery or other cases. Here also courts have 
serious note and dealt with on firm footing under the law. 


Apart from the liability of the health providers under the Consumer Protection Act, 1986, all 
the health providers, irrespective of their employment in Government, public or charitable 
hospitals, may be brought within the purview of the Law of Torts for medical negligence. 
Further, they are liable under the Indian Penal Code for rash and negligent act. 


International Concern For Health Care 


Medical negligence and the quality of health services has long been a concern of the 
international community. The General Assembly of the United Nations has adopted various 
Resolutions to safeguard the interest of patients. Article 25 of the Universal Declaration of 
Human Rights states that, “Every one has the right to a standard of living adequate for the 
health and well-being of himself and his family, including food, clothing, housing and medical 
care and necessary social services, and the right to security in the event of unemployment, 
sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond 
his control.” Article 12 of the International Covenant on Economic, Social, and Cultural 
Rights, 1966 inter alia states that, “The State parties to the present Convention recognise the 
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right of everyone to the enjoyment of the highest attainable standard of physical and mental 
health.” Apart from these the International Covenant on Civil and Political Rights 1966, the 
UN Declaration on Elimination of All Forms of Discrimination Against Women, 1967, the 
Convention on the Elimination of All Forms of Discrimination Against Women, 1979 also 
advocates for the protection of health care rights of women. Further the preamble of the World 
Health Organisation constitution, inter alia, declares: 


1. The enjoyment of the highest standards of health is one of the fundamental rights of every 
human being without distinction of race, religion, political belief, economic and social 
condition; 


2. The health of all peoples is fundamental to the attainment of peace and security and is 
dependent upon the fullest co-operation of individuals and states; 


3. The achievement of any state in the promotion and protection of health is of value to all; 


4. Unequal development in different countries in the promotion of health and control of 
disease, especially communicable disease, is a common danger. 


5. Healthy development of the child is of basic importance; the ability to live harmoniously in 
a changing total environment is essential to such development, . 


6. The extension to all people of the benefits of medical, psychological and related knowledge 
is essential to the fullest attainment of health; 


7. Informed opinion and active co-operation on the part of the public are of the utmost 
importance in the improvement of the health of the people; 


8 Governments have a responsibility for the health of their peoples which can be fulfilled 
only by the provision of adequate health and social measures. 


Thus the World Health Organisation gives a wider definition to the aspect of health. All the 
resolutions/declarations adopted by the UN and other agencies together constitute the global 
health policy. 


India is a founder member of the United Nations and has ratified various International 
Conventions promising to secure the health care rights of individuals in the society. In this 
context Article 51 of the Constitution of India provides for promotion of international peace 
and security and it states that, “the State shall endeavour to: 


(a) promote international peace and security, 


(b) maintain just and honourable relations between nations’ 
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(c) foster respect for international law and treaty obligations in the dealing of organised 
peoples with one another, and 


(d) encourage settlement of international disputes by arbitration. 
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CHAPTER TWO 
CONSTITUTIONAL PROTECTION TO HEALTH CARE 


I. THE LAW 


Constitutional Provisions Concerning Health Care: The preamble to the Constitution of 
India, inter alia, seeks to secure to all its citizens justice, social & economic nights. It provides a 
framework for the achievement of the objectives laid down in the preamble. The preamble has 
been amplified and elaborated in the directive principles of state policy. 


Article 39. Certain Principles of Policy to be Followed by the State: The State shall, in 
particular, direct its policy towards securing: that the health and strength of workers, men and 
women, and the tender age of children are not abused and that citizens are not forced by 
economic necessity to enter avocations unsuited to their age or strength. 


Article 47. Duty of the State to raise the level of nutrition and the standard of living and to 
improve public health: “The State shall regard the raising of the level of nutrition and the 
standard of living of its people and the improvement of public health as among its primary duties 
and, in particular, the State shall endeavour to bring about prohibition of the consumption except 
for medical purposes of intoxicating drinks and of drugs which are injurious to health.” 


Article 51A. Fundamental Duties: It shall be the duty of every citizen of India: 
(g) to protect and improve the natural environment including forests, lakes, rivers and wild life, 
and to have compassion for living creatures. 


Thus, the Constitution of India not only guarantees protection of the health care nghts of the 
people but mandates the States to take measures to improve the condition of health care of the 
people. Thus, Article 39 of the Constitution imposes an obligation upon the State to direct its 
policy towards securing that the health and strength of workers, men and women, and the 
children are not abused. Likewise, Article 41 of the Constitution directs the State to make 
effective provisions to provide assistance in cases of unemployment, old age, sickness and 
disablement and in other cases of undeserved want within the limit of its economic capacity. 
Article 42 states that “the State shall make provision for securing just and human conditions of 
work and for maternity relief’. Further Article 47 provides that: “the State shall regard the 
raising of the level of nutrition and standard of living of its people and the improvement of public 
health as among its primary duties”. 


Fundamental Rights. Apart from the Directive Principles, the Constitution guarantees certain 
fundamental nghts: 


Article 14. Equality before law: “The State shall not deny to any person equality before the law 
or equal protection of the laws within the territory of India.” ; 
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Article 21. Protection of Life and Personal Liberty: “No person shall be deprived of his life 
or personal liberty except according to procedure established by law”’. 


In addition to the Constitutional provisions, the international conventions and other obligations 
have a direct impact on the Indian health conditions in view of India’s commitment to abide and 


implement the treaty obligations and the ratification made by it under Article 51 of the 
Constitution. 
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Il. STRUCTURE 


Health Care: Justice Delivery System 


THE CONSTITUTIONAL REMEDIES 


SUPREME COURT OF INDIA 


[Under Article 32 and 136 of the 
Constitution of India] 


Writ Special Leave 
Jurisdiction to Appeal 


HIGH COURT 


[Under Article 226 and 227 


Of the Constitution of India] 


Writ Appellate 
Jurisdiction Jurisdiction 
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Ill. PROCESSES & REMEDIES 


The Constitution of India under Articles 32, 132, 226 & 227 provides the nght to move the 


Supreme Court or High Courts by appropriate proceedings for the enforcement of the nghts 
conferred and guaranteed under the Constitution. 


Right To Move to the Supreme Court 


Any person whose rights have been infringed can move the Supreme Court under Article 32 of 
the Constitution. The Court in the recent past has liberalised the traditional private law rule that 
“only a person who has suffered injury by reason of violation of his legal nght or interest 1s 
entitled to seek judicial redress”. The Supreme Court has enlarged the nights of the citizens 
under this Article for the purposes of dealing with public law. The Court in Neelbati Behera's 
case entertained a letter as a Petition and awarded compensation to the woman. 

Under Article 32(2) of the Constitution, the Supreme Court shall have power to issue directions 
or orders or writs, including writs in the nature of habeas corpus, mandamus, prohibition, quo 
warranto and certiorari, whichever may be appropriate, for the enforcement of any of the nghts 
conferred by this Part. 


High Court 

The Constitution of India under Article 226 provides the right to move the High Court by 
appropriate proceedings for the enforcement of the rights conferred and guaranteed under the 
Constitution and other laws. 

IV. KEY QUESTIONS 


1. Should health care for all be covered under Article 21 of the Constitution? 


2. Is it obligatory upon the State to provide for medical facilities during and after 
employment? 


3. Is it obligatory upon the private employer to provide for medical facilities during 
and after employment? If so, how to enforce it? 


4. Is the permission given to government doctors for private practice in violation 
Article 21 of the Constitution? 


5 Does the disclosure of the status of an HIV positive person to others by the doctor 
amount to infringement of the nght to privacy of that person? 


6. Can the government hospitals and dispensaries claim Sovereign Immunity under th 
Constitution for the negligent acts of its servants? 
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V. EXPERIENCES 


Constitutional right to health care: Article 21 of the Constitution lays down that “no person 
shall be deprived of his life or personal liberty except according to procedure established by 
law.’ The Court in the process of judicial interpretation has expanded the scope of Article 21 to 
bring within its fold right to health care. We shall now turn to examine the decided cases laying 
down various norms to regulate health services: 


1. Constitutional Right to healthy life 


The Supreme Court, while examining the issue of constitutional night to health care under 
Articles 21, 41 and 47 of the constitution of India in State of Punjab v. Ram Lubhaya Bagga,' 
observed that the right of one person correlates to a duty upon another, individual, employer, 
Government or authority. Hence the right of a citizen to live under Article 21 casts an obligation 
on the State. This obligation is further reinforced under Article 47, it is for the State to secure 
health to its citizens as its primary duty. No doubt Government is rendering this obligation by 
opening Government hospitals and health centres, but to be meaningful, they must be within the 
reach of its people, and of sufficient quality. Since it is one of the most sacrosanct and valuable 
rights of a citizen and equally sacrosanct sacred obligation of the State, every citizen of this 
welfare State looks towards the State for it to perform this obligation with top priority, including 
by way of allocation of sufficient funds. This in turn will not only secure the nghts of its citizens 
to their satisfaction, but will benefit the State in achieving its social, political and economic goal.. 


The Court held that, the State can neither urge nor say that it has no obligation to provide 
medical facility. If that were so, it would be ex facie in violation of Article 21. Under a policy 
where medical services continue to be given, though an employee may be given a free choice to 
get treatment in any private hospital in India, the amount of reimbursement may be limited. 
Without fixing any specific rate, such a policy does not leave this limitation to the will of the 
Director, but it is done by a committee of technical experts. 


The Court further held that, no State or country can have unlimited resources to spend on any of 
its projects. That is why it only approves projects that appear feasible. The same holds true for 
providing medical facilities to its citizens. Provision of facilities cannot be unlimited. It has to 
be to the extent that finances permit. Ifno scale or rate is fixed then in case private clinics or 
‘hospitals increase their rate to exorbitant scales, the State would be bound to reimburse the same. 
The principle of fixation of rate and scale under such a policy is justified and cannot be held to 
~ violate Article 21 or Article 47 of the Constitution. 


2. _— Recognition of Right to Health Care as a Fundamental Right 


The Supreme Court, in Paschim Banga Khet Mazdoor Samity and Others v. State of W.B. and 
Another, while widening the scope of Article 21 and the Government’s responsibility to provide 
eyEEyEyEy——EEEEEE 
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medical aid to every person in the country, held that in a welfare State, the primary duty of the 
Government is to secure the welfare of the people. Providing adequate medical facilities for the 
people is an obligation undertaken by the Government in a welfare State. The Government 
discharges this obligation by running medical care to the persons seeking to avail of those 
facilities. Article 21 imposes an obligation on the State to safeguard the nght to life of every 
person. Preservation of human life is thus of paramount importance. The Government hospitals 
run by the State are duty bound to extend medical assistance for preserving human life. Failure 
on the part of a government hospital to provide timely medical treatment to a person in need of 
such treatment results in violation of his right to life guaranteed under Article 21. The petitioner 
should, therefore, be suitably compensated for the breach of his right guaranteed under Article 21 
of the Constitution. Having regard to the facts and circumstances of the case, compensation of 
Rs. 25,000 was given. 


In Akhila Bharatiya Soshit Karamchari Sangh v. Union of India,’ the Supreme Court pointed out 
that the fundamental rights are intended to foster the ideal of a political democracy and to prevent 
the establishment of authoritarian rule, but they are of no value unless they can be enforced by 
resort to courts. The Directive Principles cannot in the very nature of things be enforced in a 
Court of Law, but it does not mean that Directive Principles are less important than Fundamental 
Rights or that they are not binding on the various organs of the State. 


B. Workers Right to Clean Environment and Health Care Facilities 


The Supreme Court has recognised the nghts of the workers and their right to basic health 
facilities under the Constitution, as well as under the international conventions to which India is 
a party. In its path breaking judgement in Bandhua Mukti Morcha v. Union of India,* the Court 
delineated the scope of Article 21 of the Constitution, and held that it is the fundamental nght of 
every one in this country, assured under the interpretation given to Article 21 by this Court in 
Francis Mullin’s Case’ to live with human dignity, free from exploitation. This right to live with 
human dignity enshrined in Article 21 derives its life breath from the Directive Principles of 
State policy and particularly Clauses (e) and (f) of Article 39 and Articles 41 and 42. It must 
include protection of the health and strength of workers, men and women, and of the tender age 
of children against abuse, opportunities and facilities for children to develop in a healthy manner 
and in conditions of freedom and dignity, educational facilities, just and humane conditions of 
work and maternity relief. These are the minimum requirements which must exist in order to 
enable a person to live with human dignity. No State, neither the Central Government nor any 
State Government, has the right to take any action which will deprive a person of the enjoyment 
of these basic essentials.” 


In CE.S-E. Limited v. Subhash Chandra Bose,* the Court held that “The health and strength of a 
worker is an integral facet of nght to life. The aim of fundamental nghts is to create an 
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5 ATR 1980 SC 849 
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egalitarian society to free all citizens from coercion or restrictions by society and to make liberty 
available for all.”’ The Court further held that the term health implies more than an absence of 
sickness. Medical care and health facilities not only protect against sickness but also ensures 
stable manpower for economic development. Facilities of health and medical care generate 
devotion and dedication to give the worker’s best, physically as well as mentally, in productivity. 
It enables the worker to enjoy the fruit of his labour, to keep him physically fit and mentally 
alert for leading a successful, economic, social and cultural life. The medical facilities are, 
therefore part of social security and like gilt-edged security, it would yield immediate return in 
the increased production or at any rate reduce absenteeism on grounds of sickness, etc. Health is 
thus a state of complete physical, mental and social well being and not merely the absence of 
disease or infirmity. In the light of Articles 22 to 25 of the Universal Declaration of Human 
Rights, International Convention on Economic and Cultural Rights, and in the light of Socio- 
economic justice ensured in our Constitution right to health is a fundamental night. 


The Court, while reiterating its stand for providing health facilities in Vincent v. Union of 
India,® held that a healthy body is the very foundation for all human activities. That is why the 
adage “Sariramadyam Khalu dharma Sadhanam”. “In a welfare State, therefore, it is the 
obligation of the State to ensure the creation and the sustaining of conditions congenial to good 
health”. The Court further held that in a series of pronouncements during the recent years this 
Court has called out from the provisions of Part IV of the Constitution these several obligations 
of the State, and called upon it to effectuate them in order that the results pictured by the 
Constitution fathers may become a reality. 


‘A three judge bench of the Supreme Court in Consumer Education & Research v. Union of 
India,’ ruled that right to health and medical care to protect his health and vigour while in service 
or post-retirement is a fundamental nght of a worker under Article 21, read with Articles 39(e), 
41, 43, 48-A. All related articles and fundamental human nghts are intended to make the life of 
the workman meaningful and purposeful. Lack of health denudes him of his livelihood. 
Compelling economic necessity to work in an industry exposed to health hazards due to 
indigence to bread-winning for himself and his dependants, should not be at the cost of the health 
and vigour of the workman.'° The court further ruled that the jurisprudence of personhood or 
philosophy of the right to life envisaged in Article 21 of the Constitution enlarges its sweep to 
encompass human personality in its full blossom to sustain the dignity of person and to live a life 
with dignity and equality. The expression ‘life’ assured in Article 21 does not connote mere 
animal existence or continued drudgery through life. It has a much wider meaning which 
included right to livelihood, better standard of living, hygienic conditions in the workplace and 
leisure facilities and opportunities to eliminate sickness and physical disability of the workmen. 
The health of the worker is an integral facet of right to life. In that case, health insurance while 
in service or after retirement, was held to be a fundamental right and even private industnes are 
enjoined to provide health insurance to the workman.” 
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The Supreme Court, while highlighting the importance of directive principles, reiterated its stand 
in Kirloskar Brothers Ltd. v. Employees State Insurance Corporation.'’ It observed that in 
expanding economic activity in liberalised economy, Part -IV of the Constitution enjoins not 
only the State and its instruments, but even private industries to ensure safety to the workman 
and to provide facilities and opportunities and health and vigour of the workman assured in 


relevant provisions in Part —IV, which are integral parts of the right to equality under Article 14 
and the right to life under Article 21. 


4. Constitutional Right to Health Care for Convicts and Under-trials 


The Supreme Court, while recognising the custodial rights of individuals in Supreme Court 
Legal Aid Committee through Hon. Secretary v. State of Bihar and others, '? ruled that it is the 
obligation of the police to ensure appropriate protection of the person taken into custody, 
including medical care if such person needs it. The State of Bihar was directed to pay a 
compensation of Rs. 20,000/- to the legal representative of the deceased. 


5. Guidelines for Holding Eye Camps: Liability of Philanthropic Institutions for the 
Loss of Eye Sight of Persons During the Conduct of Eye Camps 


In 4S. Mittal and others, v. State of U.P. and others,"* the Supreme Court, while dealing with a 
Public Interest Litigation under Article 32 of the Constitution, alleging negligence on the part of 
the doctors in providing services at an eye camp organised by the Lions Club, observed that the 
whole programme at Khurja, however laudable the intentions with which it might have been 
launched, proved a disastrous medical misadventure for the patients. The operated eyes of the 
patients were irreversibly damaged owing to a post operative infection of the intra ocular cavities 
of the operated eyes. It is now undisputed that this terrible medical mishap was due to a common 
- contaminating source. The suggestion in the report of the enquiries that ensued, is that in all 
probability, the source of the infection was the “normal saline” used on the eyes at the time of 
surgery. It was further observed that despite every care taken by the answering respondent and 
his associates and assistants, a large number of patients could not regain their vision in the 
Khurja Camp. It is extremely unfortunate that some 84 patients vision could not be restored 
despite every care bestowed by the answering respondent. It was held by the court that, a 
mistake by a medical practitioner which no reasonably competent and careful practitioner would 
have committed is a negligent one. 


The Indian Medical Council constituted a sub-committee after the above proceedings, and 
submitted its recommendations before the Court. The Court gave suggestions to the Ministry to 
incorporate the following guidelines under the revised guidelines: 


————ao 
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Staff: The operations in the camps should only be performed by 
qualified, experienced Ophthalmic Surgeons registered with Medical 
Council of India or any State Medical Council. The camp should not 
be used as a training ground for post-graduate students, and operative 
work should not be entrusted to post-graduate students. There 
should be a pathologist to examine Urine, blood, sugar etc. It is 
preferable to have a Dentist to check the teeth for sepsis and a 
Physician for general medical check-up. 

Medication: All medicines to be used should be of standard quality 
duly verified by the doctor in-charge of the camp. 


The Court further held that maintenance of the highest standards of aseptic and sterile conditions 
at places where ophthalmic surgery - or any surgery - is conducted cannot be overemphasised. It 
is not merely on the formulation of the theoretical standards but the professional commitment 
with which the prescriptions are implemented that the ultimate result rests. Government, States 
and Union, incur enormous expenditure of public money on health care. However, the standards 
of cleanliness and hygiene in public hospitals leaves much to be desired. Maintenance of sterile 
aseptic conditions in hospitals to prevent cross-infections should be routine hospital activity. 
Purity of the drugs intended for human use should be ensured by prior tests and inspection. But 
owing to a general air of cynical irreverence and complacence with the continuing deterioration 
of standards, the very concept of standards and the imperatives of their observance tend to be 
impaired. The remedy lies in a ruthless adherence to the virtue of method and laying down 
practical procedures in minute detail and by exacting -not merely expecting - strict adherence to 
these procedures. 


In view the facts of the case, the Court observed that, indeed, the factual foundations requisite for 
establishing the proximate causal connection for the injury has yet to be established conclusively. 
The Court held that the State Government should afford the victims some monetary relief: in 
addition to the sum of Rs. 5,000/- already paid by way of interim relief, the State Government 
was directed to pay a further sum of Rs. 12, 500/- to each of the victims. 


6. Role of Legal Aid & Advice Boards 


- The Supreme Court in 4.S. Mittal and others, v. State of U.P. and others,“ while awarding 
compensation on humanitarian grounds in the case of damage caused to the eyes during the eye 
camps held that, if any of the victims are otherwise eligible for pension under any of the existing 
schemes now in force in the State, their cases shall be considered for such benefit. The Legal 
Aid and Advice Board of U.P. State was directed to take-up this issue and process the claims of 
the victims for such other benefits under any of the existing Government schemes providing for 
aid to the aged, the disabled, and the destitute, subject to the condition that the victims otherwise 
satisfy the conditions of those schemes. 
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a. Right to Health Care vis-a-vis Privacy of AIDS Patients 


The Supreme Court of India held very recently in Mr. ‘X’ v. Hospital ‘Z’° that the 
appellant’s nght to privacy was infringed by the respondents by disclosing the appellant as 
HIV(+). They were, therefore, liable for damages. The Court observed that the nght to 
privacy has been culled out of the provisions of Article 21 and other provisions of the 
Constitution relating to Fundamental Rights read with Directive Principles of State Policy. 
The Supreme Court, in several judgements, has made attempts to trace the origin of “nght 
to privacy” and a number of American decisions, including Munn v. IIlinois,'° Wolf v. 
Colorado,"’ and various Articles were considered and it was laid down ultimately as 
under: 


“Depending on the character and antecedents of the person subjected to 
surveillance as also the objects and the limitation under which surveillance is 
made, it cannot be said surveillance by domiciliary visits would always be 
unreasonable restriction upon the rights of privacy. Assuming that the 
fundamental rights explicitly guaranteed to citizen have penumbral zones and that 
the right to privacy is itself a fundamental right, that fundamental nght must be | 
subject to restriction on the basis of compelling public interest.” 


The Court observed that, as one of the human rights, the right to privacy is not treated as 
absolute, and is subject to such action as may be lawfully taken for the prevention of crime or 
disorder or protection of health or morals or protections of rights and freedoms of others. The 
right to privacy may arise out of a particular specific relationship, which may be commercial, 
matrimonial, or even political. As already discussed above, the doctor-patient relationship, 
though basically commercial, is, professionally a matter of confidence and, therefore, doctors are 
morally and ethically bound to maintain confidentiality. In such a situation, public disclosure of 
even true private facts may amount to an invasion of the Rights of Privacy which may sometimes 
lead to the clash of one person’s right to be alone with another person’s nght to be informed. 


The Court held that disclosure of even true private facts has the tendency to disturb a person and 
ruled that the right to privacy is an essential component of the right to life envisaged by Article 
21. The right, however, is not absolute and may be lawfully restricted for the prevention of 
crime, disorder or protection of health or morals or protection of rights and freedoms of others. 
The Court further ruled that, having regard to the fact that the appellant was found to be HIV(+), 
its disclosure would not be in violation of either the rule of confidentiality of the appellant’s nght 
to privacy as Ms. ‘W’ with whom the appellant was likely to be married, was saved in time by 


such disclosure otherwise, she would have been infected with the dreadful disease, if marnage 
had taken place and been consummated. 


—— 
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8. Implementation of international standards in India 


In M/s Cosmopolitan Hospitals and Another yv. Smt. Vasantha P. Nair and Others, '® the Supreme 
Court reiterated its stand towards the constitutional right of an employee to health and medical 
aid and safety from occupational health hazards. It ruled that the employer is obliged to provide 
protective measures to workmen. Asbestos industries are bound by the directions issued by the 
International Labour Organisation (ILO) in ‘All safety in the Use of Asbestos”. It is, therefore, 
necessary to issue appropriate directions in the light of the rules issued by ILO and the same shall 
be binding on all the industries. It further ruled that the health and strengths of the worker is an 
integral facet of the right to life. Denial thereof denudes the workman of the finer facets, of life 
violating Article 21. The right to human dignity, development of personality, social protection, 
right to rest and leisure are fundamental human nights of a workman assured by the Charter of 
Human Rights, in the Preamble and Articles 38 and 39 of the Constitution. 


VI. CONCLUSIONS AND SUGGESTIONS 


The Supreme Court of India, in a series of cases, has awarded compensation to the victim and his 
family for the violation of the night to life and health care guaranteed under the Constitution. 


. Despite the Constitutional obligation upon the State to secure the health and strength of 
people, no effective action has been taken to implement the Constitutional directive. 
Even after more than 50 years of Independence the Constitutional goals have not yet been 
achieved. Poverty, lack of government resources and illiteracy are major hurdles in the 
way of health advancement. The Supreme Court in its landmark judgements have 
brought medical facilities to be a part of the life and liberty and imposes a duty not only 
upon the State and its instruments but even on private employer to provide health ServIces 
during and after employment. 


2. Though the Supreme Court of India in series of judgements has declared the “right to 
health care is a fundamental right,” it has not been given due recognition by the States. 
One suggestion is that the Legislature may take the lead by incorporating a provision 
under Article 21 of the Constitution of India, making the nght to health care a 
fundamental right. In view of the increasing number of cases of AIDS patients, it is 
necessary to formulate some guidelines for protecting the nght to pnivacy of these 
unfortunate victims, while at the same time protecting the lives of others by passing on 
the information to the persons to be affected by non-disclosure of the said information. 


a. Despite the Supreme Court’s directives that the denial of medical assistance to emergency 
patients by the state hospitals on the grounds of non-availability of beds amounts to a 
violation of right to life under Article 21 of the Constitution, cases of refusal to admit the 
patients are still common place. Patients are also discharged against their wishes despite 
the need for hospitalisation. This is unfortunate in a country like ours where a good 
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number of people are below the poverty line and cannot afford the assistance of paid 
hospitals. We recommend that, not only state hospitals but even all the hospitals should 


be directed to provide medical assistance to an emergency patient by implementing the 
Supreme Court directive. 


In recent years there has been a great deal of commercialisation of medical profession 
and services rendered by the medical professionals. There is a mushrooming growth of 
polyclinics, diagnostic centres, and nursing homes in the various parts of the cities and 
towns across the country. This no doubt has benefited the rich people and even those 
employed in public sector authorised to avail such services, but such services are rarely 
available to common man. Quite apart from this, such facilities are generally confined to 
cities and particularly in big cities and not available even at a higher cost in villages. 
This is unfortunate, particularly when 70% of India's population resides in villages. Yet 
hospitals and dispensaries in villages do not have even the minimum basic infrastructure, 
and many a time even life-saving drugs are not available. Hence there is aneed to give 
more attention to villages and to provide such facilities. 


It has generally been noticed that AIDS patients are denied treatment and the health 
providers adopt discriminatory attitude towards them. We therefore recommend that, it 
should be obligatory on the part of the health provider to provide medical treatment to 
AIDS patient. The necessary directions in this regard be made by the Government. 
Further there is a need to sensitise the doctors. 


Most of the hospitals/dispensaries particularly in villages do not have even minimum 
infrastructure. In view of this it is recommended that, the Government should specify and 
make available the minimum infrastructure at every hospital or dispensary. 
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CHAPTER THREE 


LIABILITY OF HEALTH PROFESSIONALS UNDER THE LAW 
OF TORTS 


I. THE COMMON LAW PRINCIPLES & JUDICIAL DECISIONS 


The history of the development of torts litigation, especially with regard to medical negligence 
cases, is of recent origin in India. It has its roots in the English common law of Ubi remedium ibi 
jus to Ubi jus ibi remedium. It’s transplantation in India by courts to exercise their power to 
administer law according to “justice, equity and good conscience” indicate that torts are 
primarily those wrongs for which either statutory remedies are not available or, if available, are 
inadequate or inappropriate. Further, in formulating the concept of actionable wrong, courts are 
in fact not only identifying the interests which require protection but also the circumstances 
under which they need to be protected. Sir John Salmond defined tort “as a civil wrong for which 
the remedy is an action for damages, and which is not exclusively the breach of a contract or 
breach of a trust or other merely equitable obligation”. 


A. Definition of Negligence under the Law of Torts 


The classic judicial definitions of negligence are found in the authoritative treatise of Salmond on 
the Law of Torts’ as under: 


“Tt is negligence in the objective sense that is referred to the well-known definition of 
Alderson B. Negligence is the omission to do something which a reasonable man, guided 
upon those consideration which ordinarily regulate the conduct of human affairs, would 
do, or doing something which a prudent and reasonable man would not do.” 


So also Lord Wright said “in strict legal analysis, negligence means more than heedless or 
careless conduct, whether in omission or commission; it properly connotes the complex concept 
of duty, breach and damage thereby suffered by the person to whom the duty was owing." 


In India it is well settled that the general principles of law of torts are equally relevant and 
applicable. The development of the law of torts is in the line and closely similar, if not identical 
with its parental concept. What is covered under the law of tort may again be found with 
reference to the authoritative enunciation in Salmond on the Law of Torts wherein with particular 
reference to this category it has been summed up as under: 


“Tt is expected of such a professional man that he should show a fair, reasonable and 
competent degree of skill, it is not required that he should use the highest degree of skill, 
for there may be persons who have higher education and greater advantages than he has, 
nor will he be held to guaranteed a cure...so a medical practitioner should not be found 


—— 
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negligent simply because one of the risks inherent in an operation of that kind occurs, or 
because in a matter of opinion he made an error of judgement... 


For 30 years the standard of care in England has been that of the ordinary skilled person 
exercising and professing to have the special skill, and a doctor or surgeon was not to be held 
negligent, if he acted in accordance with the practice accepted at that time as proper by a 


responsible body of medical opinion, notwithstanding that the other doctors adopted different 
practices. 


The House of Lords in relation to diagnosis and treatment have twice emphatically approved this 
Bolam test. The study and analysis of the judgement in Bolam v. Friern Hospital Management 
Committee? wherein Mc Nair, J., while addressing the jury, summed up the law: 


“The test is the standard of the ordinary skilled man exercising and professing to have 

‘ that special skill. A man need not possess the highest expert skill at the risk of being 
found negligence. It is well established law that it is sufficient if he exercises the 
ordinary skill of an ordinary competent man exercising that particular art. I do not think 
that I quarrel much with any of the submissions in law, which have been put before you 
by counsel. Counsel for the plaintiff put it in this way, that in the case of a medical man, 
negligence means failure to act in accordance with the standards of reasonably competent 
medical men at the time. That is perfectly accurate statement, as long as it is remembered 
that there may be one or more perfectly proper standards; and if a medical man conforms 
with one of those standards then he is not negligent.” 


The Supreme Court in Poonam Verma v. Ashwini Patel’, noted that, negligence has many 
manifestations - it may be active negligence, collateral negligence, criminal negligence, gross 
negligence, hazardous negligence, active and passive negligence, wilful or reckless negligence or 
negligence per se, which is defined in Black’s Law Dictionary: 


“Negligence per se: - Conduct, whether of action or omission, which may be declared and 
treated as negligence without any argument or proof as to the particular surrounding 
circumstances, either because it is in violation of a statute or valid municipal ordinance, 
or because it is so palpably opposed to the dictates of common prudence that it can be 
said without hesitation or doubt that no careful person would have been guilty of it. Asa 
general rule, the violation of a public duty, enjoined by law for the protection of person or 
property, so constitutes.” 


In the light of the leading authoritative definitions, medical negligence is thus defined as want of 
reasonable degree of care and skill or wilful negligence on the part of the medical practitioners in 
the treatment of a patient with whom a relationship of professional attendant is established so as 
to lead to his bodily injury or permanent disability or loss of life. 


21957 (2) All ER 118 
71996 (4) SCC 332 
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The Madras High Court while clarifying the acts, which connote medical negligence in Dr. C.J. 
Subramania v. Kumarasamy* held that medicine is an inexact science and it is unlikely that a 
responsible doctor would intend to give an assurance to achieve a particular result. Not every 
one or a mere error of judgement can be castigated as negligence in the legal sense, but it 1s only 
such an error which a reasonably competent professional man acting with ordinary case might 
commit. Errors in treatment can take a multitude of forms and for consequence of the progress 
of the disease under treatment, unavoidable complication, however, carefully and competently 
the procedure was carried out in accordance with instructions of the drug manufacturer. The 
authorities, may be local authorities, Government or any other corporation, 1.e. who run a 
hospital, are in law under the self same duty as the humblest doctor and his ailment and are 
bound to act through staff they employ, are just as liable for the negligence as is anyone else who 
employs others to do his duties for him. This applies even if they are staff selected and employed 
by the patient himself. There is very little difference between the obligations undertaken by a 
medical practitioner in private practice and those imposed on his colleagues and counter parts 
working in the hospital run and administered either by the Government or local authorities or 
philanthropic bodies. All medical practitioners thus owe a duty to their patients to exercise 
reasonable care in carrying out their professional skills of diagnosis, advice, treatment or surgery. 


A survey of decided cases reveals that the courts in India mainly relied on the following 
_ principles: 


Test of Reasonable foresight 


The test of reasonable foresight of risk must be based not only upon existing facts known to the 
defendant but also upon those, which he had reasonable opportunity to learn. A person may 
reasonably be expected of better knowledge of the facts. The performance of dangerous work 
imposes a duty to take special precautions. When a person has held himself out as being capable 
of attaining standards of skill in relation to persons for whom he is performing a service, he is 
required to show the skill normally required to show the skill normally possessed by persons 
doing that work. 


Duty of Care 


A duty is imposed by law upon every individual in the society to take reasonable care for 
protection of others, this is more so in relation to doctors towards the patients. To held a person 
liable in negligence it must be proved that the defendant owes a duty to take care of the plaintiff. 
Lord Wright in Grant v. Australian Knitting Mills Ltd,’ while highlighting the existence of duty 
of care stated that, “All that is necessary as a step to establish tort of actionable negligence is to 
define the precise relationship from which the duty to take care to be deduced. It is, however, 
essential in English law that the duty should be established, the mere fact that a man is injured by 
another’s act gives in itself no cause of action, if the act is deliberate, the party injured will have 
no claim in law even though the injury is intentional, so long as the other party 1s merely 
re ee 
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exercising a legal right; if the act involves a lack of due care, again no case of actionable 
negligence will arise unless the duty to be careful exists”. 


Standard required for duty to take care 


To render a medical man liable even civilly, for negligence, or want of due care or skill, it 
is not enough that there has been a less degree of skill than some other medical men might 
have shown, or a less degree of care than even he himself might have bestowed, nor is it 
enough that he might have bestowed; nor is it enough that he himself acknowledges some 
degree of want of care; there must have been a want of competent and ordinary care and 
skill, and to such a degree as to have led to a bad result.° 


Bevan states that, “Where the surgeon is registered and injury results from his treatment, the 
presumption is that he is competent and the treatment correct till the contrary is shown.” He 
further clarifies that ‘‘ A medical man does not undertake that his treatment shall be infallible; 
and therefore he is only held to undertake to perform what can be ordinarily done in similar 
circumstances. If the medical man has employed the ordinary degree of skill current in his 
profession, he is entitled to his remuneration, though his treatment has failed of its effect. A 
mistake in an opinion given when asked for, and after examination does not render a medical 
man liable provided the opinion was not negligently given.” (see. Lt.Col. V.N. Whitamore v. R.N. 
Rao)’ | 


Loss or injury is necessary 


It was held by the Court in Sidhraj Dhadda v. State of Rajasthan* that where a claim is 
brought for the tort, damage is a necessary element of the cause for action. It, therefore, the 
plaintiff shows that doctor was negligent, but fails to prove that any loss or injury was caused 
thereby then he will not even be entitled to damages and his claim will be dismissed. 


Professional Negligence 


The Supreme Court in Ram Bihari Lal v. J.N. Shrivastava’ ruled that, a charge of 
professional negligence against a medical man was serious. It stood on a different footing 
to a charge of negligence against the driver of a motorcar. The consequences were far 
more serious. It affected his professional status and reputation. The burden of proof was 
correspondingly greater. As the charge was so grave, so should the proof be clear. With 
the best will in the world, things sometimes go amiss in surgical operations or medical 
treatment. A doctor was not to be held negligent simply because something went wrong. 
He was not liable for mischance or misadventure; or for an error of judgement. He was 
not liable for an error of judgement. He was not liable for taking one choice out of two or 


ne 


1390 R R 806 (I) ) 
AIR 1935 Lah 247 
AIR 1994 Raj. 68, 
AIR 1985 M_P. 158 


eo oy DBD 


cont s eaviowen sonst Tee 
uname od wtab st conan 


oreo slat of each aot 


> Sone gigsn wi Viivia evs sided 

ulin sap ienibern wedin enget cart! TMs 50 yeigah aes! sage aad 2 
+i ai tog heword svad Intgart Moamuti 96 Gave neds seo 20.2 

suum vegbalycados Tseenid od tar! dgeons #2 Woe .bownised 
bas 5183 ‘csntbro bas instance: to tanw's pa cecishnanenet | 


; sora artes act serHRe sacsemeon ade b 


23 


for favouring one school rather than another. He was only liable when he fell below the 
standard of a reasonably competent practitioner in his field so much so that his conduct 
might be deserving of censure or inexcusable. 


Definition of Professional 


According to Rupert M. Jackson and John L. Powell, the occupations which are regarded as 
professionals have four characteristics, viz. 


(a) the nature of the work which is skilled and specialised and a substantial part is 
mental rather than manual; 


(b) commitment to moral principles which go beyond the general duty of honesty and 
a wider duty to community which may transcend the duty to a particular client or 
patient; 


(c) professional association which regulates admission and seeks to uphold the 
standards of the profession through professional codes on matters of conduct and 
ethics; and 


(d) high status in the community. 


The learned authors have stated that during the twentieth century, an increasing number of 
occupations have been seeking and achieving ‘professional’ status and that this has led inevitably 
to some blurring of the features which traditionally distinguish the professions from other 
occupations. In the context of the law relating to professional negligence, the learned authors 
have accorded professional status to seven specific occupations, namely, (1) architects, engineers 
and quality surveyors, (11) surveyors, (iii) accountants, (iv) solicitors, (v) barristers, (v1) 
medical practitioners and (vii) insurance brokers. [See Indian Medical Association v. VP. 
Shanta)" 


Standard test to prove negligence 


“The test with regard to the negligence of a doctor was laid down in Bolam v. 
Frien Hospital Management Committee." It was to the effect that a doctor is not 
guilty of negligence if he acted in accordance with a practice accepted as proper by 
a responsible body of medical-men skilled in that particular art.” (See Achutrao H. 
Khodwa v. State of Maharashtra)."* 


—— 


1 1995 (6) SCC 651. 
"4957 (1) WLR 582. 
2 ATR 1996 SC 2383 
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Unlike the Constitutional law, law of crimes, and consumer law, the tort law is based on the 
common law principle. The scope and dimension of the liability of the health professional for the 
acts of medical negligence is very wide and includes the Government Hospitals and 
Dispensaries. Any person or his/her family members including dependants can file a case 
claiming damages in the courts specified herein. As per the procedure generally followed a case 
in which the amount claimed is less than one lakh it will fall under the jurisdiction of Civil Judge 
and Munsif wherever exist and if the value is more than one lakh but doesn’t exceed five lakhs it 
falls under the jurisdiction of District Judge. If the value exceeds five lakhs it may be filed in 
the High Court of the concerned State. On appeal a petition may be filed in the Supreme Court. 
Besides appealing, a petition can also be filed in the High Court or the Supreme Court for the 


violation of fundamental rights especially the right to life guaranteed under the Constitution of 
India. 


Free Legal Aid & Advice 


In order to protect the interest of weaker sections of the society, the Legal Services Authorities 
Act, 1987 was enacted by the Government inter alia to set up the legal aid and advice boards in 
all the courts in districts and to provide free legal aid and advice to the various categories of 
people. Under the Act all women irrespective of financial status, caste, creed, race are entitled to 
free legal aid and advice. 


IV. KEY QUESTIONS 
1. Civil Liability for Negligence 
(1) Should the doctor be liable for negligence if he wrongly diagnoses a disease? 
(ii) Is the doctor liable for negligence for mere error of judgement? 
(iii) | What should be the level of competence expected of a doctor? 
(iv) Is the doctor liable for giving wrong medicine? 
2. Duty to take care 


The concept of duty to take care requires evaluation of number of factors such as: 


* 

(1) What is the standard‘required for duty to take care? 

(11) Who owes the duty to take care where more than one person is involved? 
(iii) | To whom is the duty owed? 


3. Standard of care : Location factor 
(1) Should the standard of care of doctors in villages different from those in the city? 


(ii) Should the standard of care of doctors be judged on the basis of general standards 
of particular locality? 
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4. Informed Consent 


(1) Is it necessary to obtain the consent of patient before an operation? 
(ii) Is physician or surgeon liable for negligence on failure to inform the patient about 
the risk involved in treatment or surgery? 


5. Contributory negligence and vicarious liability 


(1) Is the doctor liable for the act done by compounder or nurse? 
(ii) Is the State/Government liable for the negligent acts of the doctors working in the 
Government Hospitals? 


6. Res Ipsa Loquitor 


Should the doctor be liable for negligence where after operation, an instrument or any 
object is left inside the patient’s body? 


7. Medical Confidentiality 
Is the doctor liable for violating professional confidentiality? 
8. Compensation 


~ What should be the criteria for awarding compensation in case of medical negligence by 
the doctor? 


Vv. EXPERIENCES 


4 Duties of Doctor Towards the Patient 


The Supreme Court, while clarifying the duties of a doctor towards the patient in Laxman 
Balkrishna Joshi v. Dr. Trimbak Bapu Godbole,'* ruled that the duties which a doctor owes to his 
patient are clear. A person who holds himself out ready to give medical advice and treatment 
undertakes that he is possessed of skill and knowledge for the purpose. A doctor when consulted 
by a patient owes him certain duties viz.: 


(a) aduty of care in deciding whether to undertake the case, 
(b) a duty of care in deciding what treatment to give; or 


(c) a duty of care in the administration of that treatment. A breach of any of those duties 
gives a right of action for negligence to the patient. 
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2. To What Extent The Doctor Is Liable For Ignorance Or Improper Treatment 


The Supreme Court, while clarifying the position as early as in 1906 in Domingo M. Parreira v. 
Gabriel F. Gonsalves,'* held that “it is laid down Kennen v. M’ Mullan” that it is a good 
defence in an action by a surgeon or an apothecary that he treated the patient ignorantly or 
improperly”, Lord Kenyon there says “in a case where a demand is compounded of skill and 
things administered, if the skill, which is a principal part, is wanting, the action fails, because the 
defendant has received no benefit”. 


The Supreme Court in A.S. Mittal v. State of U.P.,'° ruled that the law recognises the dangers 
which are inherent in surgical operations. The court added that mistakes may occur despite the 
exercise of reasonable skill and care. Where the operation is a race against time, the Court will 
make greater allowance for mistakes on the part of the surgeon or his assistants, taking into 
account the ‘risk-benefit’ test. However, a mistake by a medical practitioner which no reasonably 
competent and a careful practitioner would have committed is a negligent one. 


3. Liability Of “Quacks” : Liability Of Homeopath For Practising Allopathic System 
Of Medicine 


The Supreme Court of India, while fixing the responsibility of doctors entering into other 
streams of medicine in Poonam Verma v. Ashwin Patel, '7 observed that since the law, under 
which Respondent 1 was registered as a medical practitioner, required him to practise in 
homeopathy only, he was under a statutory duty not to enter the field of any other system of 
medicine as, admittedly, he was not qualified in the other system, and particularly allopathy. He 
trespassed into a prohibited field and was liable to be prosecuted under Section 15 (3) of the 
Indian Medical Council Act, 1956. A person who does not have knowledge of a particular 


system of medicine but practises in that system is a quack and mere pretender to medical 


knowledge or skill, or to put it differently, a charlatan. His conduct amounted to an actionable 
negligence particularly as the duty of care indicated by the Supreme Court in Dr. Laxman Joshi 
case (see Section V.1 of this chapter). 


The Court ruled that, every person who enters into the profession undertakes to bring to the 
exercise of it, a reasonable degree of care and skill. It is true that a doctor or a surgeon does not 
undertake that he will positively cure a patient nor does he undertake to use the highest possible 
degree of skill, as there may be persons more learned and skilled than himself. But he definitely 
undertakes to use a fair, reasonable and competent degree of skill. This implied undertaking 
constitutes the real test. The Court further held that, Respondent 1, having practised allopathy 
without being qualified in that system was guilty of negligence, per se and, therefore, the appeal 
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against him has to be allowed in consonance with the maxim sic utere tuo ut alienum non laedas 
(a person is held liable at law for the consequences of his negligence.). 


Responsibility of health departments & district magistrates in preventing practice and 
action against “quacks” 


The Supreme Court of India in its landmark judgement in D.K. Joshi v. State of U.P. & Ors,"* 
observed that, “It is distressing to note that in spite of above direction of the State Government, 
the Distnct Magistrates and the Chief Medical Officers did not take effective steps to stop this 
menace which is hazardous to human life.” In this case, the Chief Medical Officers only 
forwarded the names of unauthorised medical practitioners to the District Magistrates and no 
follow up action was taken. In the appeal, directions had been prayed for only for the district of 
Agra. In the reply affidavit, it was stated that such unqualified/unregistered doctors shifted to 
other neighbouring districts after being warned. The court was of the opinion that unless 
directions are issued in respect of the entire State of U.P. the problem cannot be solved. The 
Court directed as follows: 


“The Secretary, Health and Family Welfare Department, State of U.P. shall take such steps as 
may be necessary to stop carrying on medical profession in the State of U.P. by persons who 
are unqualified/unregistered and in addition shall take following steps: 


(a) All District Magistrates and the Chief Medical Officers of the State shall be 
directed to identify, within a time limit to be fixed by the Secretary, all 
unqualified/unregistered medical practitioners and to initiate legal actions against 
these persons immediately; 


(b) Direct all District Magistrates and the Chief Medical Officers to monitor all legal 
proceedings initiated against such persons, 


(c) The Secretary Health and Family Welfare Department shall give due publicity of 
the names of such unqualified/unregistered medical practitioners so that people do 
not approach such persons for medical treatment. 


(d) The Secretary, Health and Family Welfare Department shall monitor the actions 
taken by all District Magistrates and all Chief Medical Officers of the State and 
issue necessary directions from time to time to these officers so that such 
unauthorised persons cannot pursue their medical profession in the State.” 


ee 


8 Civil Appeal No. 2016 of 1996, dated Apmil 25, 2000. 
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4. Civil Liability Of Doctors/Hospitals For Negligence 
(i) Degree of Negligence: 


It was ruled by the Privy Council in John Oni Akerele v. The King’® that the degree of 
negligence required is that it should be gross, and that neither a jury nor a Court can 
transform negligence of a lesser degree into gross negligence merely by giving it that 
appellation. Negligence to be imputed depends upon the probable, not the actual result. 


“The practitioner must bring to his task a reasonable degree of skill and knowledge 
and must exercise a reasonable degree of care. Neither the very highest nor a very 
low degree of care and competence judged in the light of the particular 
circumstances of each case is what the law requires.””° 


(ii) Liability of doctor for negligence for mere error of judgement: 


The Supreme Court in Laxman v. Trimbak,”' ruled that the doctor no doubt has a discretion 
in choosing treatment which he proposes to give to the patient and such discretion is 
relatively greater in cases of emergency. 


(iii) | Level of competence expected of a doctor: 


The Supreme Court in Ram Bihari Lal v. J.N. Shrivastava’ observed that, it may not be 
questioned that the defendant possessed the necessary skill and knowledge to undertake 
the operation, but his over-confidence and hurry failed him. He paid no heed to the advice 
of his superior, that since the patient had stabilised herself, it was not an emergent case. 
He should have been catheterised. The defendant failed in his duty of care in undertaking 
the operation and in doing the operation without taking necessary precautions. His act of 
removing the gall bladder was highly hazardous which resulted in the death of the patient. 
So the defendant was liable to pay damages for his wrongful acts. 


5. Concept Of Duty To Take Care 


It was held by the Supreme Court, in its judgement in Indian Medical Association v. V.P. 
Shantha,” that the respondent being not qualified to practice allopathy was a quack or 
pretender to the medical knowledge and skill or a charlatan. Under statutory provisions, 
he became liable to be prosecuted under Section 15(3) of the Medical Councils Act and 
was guilty of negligence, particularly as the duty of care indicated by the Supreme Court 
in Dr Laxman Joshi’s case.” 


8 ATR (30) 1943 Privy Council 72 
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2° See Halsbury’s Laws of England (3rd edition) vol. 26 at p. 17. See also Laxman v. Trimbak, AIR 1969 SC 128.] 
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The Court further ruled that, professional men should possess a certain minimum degree 
of competence and that they should exercise reasonable care in the discharge of their 
duties. In general, a professional man owes to his client a duty in tort as well as in 
contract to exercise reasonable care in giving advice or performing services. Immunity 
from suit was enjoyed by certain professions on the grounds of public interest. The trend 
now is narrowing of such immunity. Medical practitioners do not enjoy any immunity and 
they can be sued in contract or tort on the ground that they have failed to exercise 
reasonable skill and care. Thus medical practitioners, though belonging to the medical 
profession, are not immune from a claim for damages on the ground of negligence. 


6. Standard of care: Location factor 
(i) Treatment differ from doctor to doctor: 


The Supreme Court in Achutrao H. Khodwa v. State of Maharashtra” observed that, the 
skill of medical practitioners differ from doctor to doctor. The very nature of the 
profession is such that there may be more than one course of treatment, which may be 
advisable for treating a patient. Courts would indeed be slow in attributing negligence on 
the part of a doctor if he has performed his duties to the best of his ability and with due 
care and caution. Medical opinion may differ with regard to the course of action to be 
taken by a doctor treating a patient, but as long as a doctor acts in a manner which is 
acceptable to the medical profession and the Court finds that he has attended on the patient 
with due care, skill and diligence and if the patient still does not survive or suffers a 
permanent ailment, it would be difficult to hold the doctor to be guilty of negligence. 


(ii) Liability of doctor for not advising the patient to approach a better hospital: 


In Ram Bihari Lal v. J.N. Shrivastava’® the Supreme Court ruled that the doctor should 
not have undertaken such a major operation in a hospital which was lacking basic 
facilities. The operation theatre was under repair, there was no facility for oxygen and 
blood transfusion, no anaesthetist was there, and some life saving drugs were not 
available. Pipettes for blood testing were broken, the saline apparatus was not in order, 
and there were only two staff nurses for a 28 bedded hospital. He should have advised the 
plaintiff No.1, after he found that he required an operation, to take his wife to Rewa 
Medical College, which was not far off, and had all facilities including Specialists, 
available. The defendant failed in his duty of care in undertaking the operation without 

- taking necessary precautions. 


7 
5 AIR 1996 S.C. 2383 
26- ATR 1985 M.P. 150 


31 


verses | 


s Bsiveg at Siaausneapor si 
re orniaonibortey TTID *€ 
orogens woe “esis. 8 
oi) ert beneng- sete Ree aeek 
oes ae (i5itoerd insite cadt 


_gusnsb 10t erin 6 cen 


2 aaah roe 


ca 
a Se eis 
» ‘ rie ye et, we ; 
( 
¥ , 
on 6 rt. hy 5 * \ 
; oe 2 = —. oY ree =) 
+ =a - <— ' : oa , 
a ’ i ' id 
> s ake Sa 
4 a et fs Ae 4 \ 
i> f 7 ; 
= ; : 2 
i | 7 : - 2 - 
a = é —— 
3 
rr 7 » —" 
ms = id - 7 - a 
= big d 
in ‘ y s a e ” 
—* 3 = a = Fe " 
~ ba ~~ £ 
* 7 2 ~. 
a° ake ccm. 2 
Ls Ps r . z J 
= ae 
Lo 
os | > ‘ # 
ees Ie tow 
Ay « % 
: \ : 
4 
= 


(iii) Difference in standard of care of doctors attached with the companies/factories 
from those of general doctors: 


The Supreme Court in Philips India Ltd., v. Kunju Punnu & Anr’’ ruled that, the duty cast 
on the company’s doctor in respect to the company’s employees is not any higher or lower 
than the duty of an average doctor towards his patient. 


6. Duty To Take Reasonable Care In Accident Cases 


The Supreme Court, in its land mark judgement in Pt. Parmanand Katara v. Union of 
India & Ors,** held that every doctor whether at a Government hospital or otherwise has 
the professional obligation to extend his services with due expertise for protecting life. No 
law or State action can intervene to avoid/delay the discharge of the paramount obligation 
cast upon members of the medical profession. The obligation being total, absolute and 
paramount, laws of procedure whether in Statutes or otherwise which would interfere with 
the discharge of this obligation cannot be sustained, and must therefore, give way. 


(i) Duty of a doctor when injured person approaches him: 


Whenever on such occasions a man of the medical profession is approached by an injured 
person and if he finds that whatever assistance he could give is not sufficient really to save 
the life of the person but some better assistance is necessary, it is the duty of the man in 
the medical profession so approached to render all the help which he could and also see 
that the person reaches the proper expert as early as possible.” 


(ii) | Legal protection to doctors treating injured persons: 


A doctor does not contravene the law of the land by proceeding to treat the injured victim 
on his appearance before him, either by himself or with others. Zonal regulations and 
classifications cannot operate as fetters in the discharge of the obligation, even if the 
victim is sent elsewhere under local rules, and regardless of the involvement of police. The 
1985 decision of the Standing Committee on Forensic Medicine is the effective 
guideline.” 


(iii) | No legal bar on doctors from attending the injured persons: 
There is no legal impediment for a medical professional when he is called upon or 


requested to attend to an injured person needing his medical assistance immediately. The 
effort to save the person should be the top priority not only of the medical professional but 


77 AIR 1975 Bom 306 
® AIR 1989 SC 2039 
29 See Pr. Parmanand Katara v. Union of India & Ors. (AIR 1989 SC 2039)] 
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even of the police or any other citizen who happens to be connected with the matter or 
who happens to notice such an incident or a situation.”! 


(iv) No harassment of doctors: 


The courts have deprecated the tendency to harass the medical professionals. It has 
remarked that unnecessary harassment of the members of the medical profession either by 
way of request for adjournments, or by cross examination should be avoided. In so doing, 
the apprehension that the men in the medical profession have which prevents them from 
discharging their duty to a suffering person is removed, and a citizen needing assistance of 
a man in the medical profession receives it. The court, however, added that these 
apprehensions, even if with some foundation, should not prevent the persons in the 
medical profession from discharging their duty as a medical professional to save a human 
life and to do all that is necessary.” 


7. Role Of Consent In Fixing Liability 
(i) Oral consent admissibility: 


The State Consumer Redress Commission, Chennai, in Arunachala Vadivel & Ors. v. Dr. 
N. Gopalkrishnan*’ ruled that, in all cases where a treatment consists of certain dangerous 
instruments, it is the duty of the medical authority to take the consent of the patient 
preferably in writing. According to RW1, he instructed his nurse to take the consent, but 
she has failed to do so. However, there is no doubt that there was the oral consent of the 
patient for conducting this operation. The patient was all along conscious till anaesthesia 
was administered in the operation theatre. She, therefore, fully knew the pre operative 
injections administered and when she was taken into the theatre, her relations were also 
aware of it. Therefore there was no negligence or deficiency of service in the preparation 
of the patient for the surgery. 


(ii) Necessity of obtaining the consent of patient before an operation during an 
emergency: 


The Supreme Court in 7.7. Thomas v. Elisa,” ruled that: 


(i) failure to perform emergency operation and the death of the patient on 
account of such failure amounts to negligence on part of surgeon. 


(ii) the burden is on the surgeon to prove that the non-performance of the surgery 
or the non-administration of the treatment was on account of the refusal of 


31 See Pt. Parmanand Katara v. Union of India & Ors. (AIR 1989 SC 2039) 
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the patient to give consent thereto. A surgeon who failed to perform an 
emergency operation must prove with satisfactory evidence that the patient 
refused to undergo the operation not only at the initial stage but even after the 
patient was informed about the dangerous consequences of not undergoing 
the operation. This is especially so in a case where the patient is not alive to 
give evidence. 


(111) Consent is implicit in the case of a patient who submits to the doctor and the 
absence of consent must be made out by person alleging it. 


8. Liability Of The Govt. Hospitals/Private Hospitals And Nursing Homes 
(i) Liability of Government Hospitals/Doctors: 


The Supreme Court, in Achutrao H. Khodwa v. State of Maharashtra” A.I.R. 1996 S.C. 
2383, while overruling the judgement of the High Court, made it clear that the decision of 
the High Court observed that the Government cannot be held liable in tort for acts 
committed in a hospital was not maintained, because the High Court considered that 
maintaining and running a hospital was an exercise of the State’s sovereign power. 
Disapproving this line of thinking, the Supreme Court said that running a hospital is a 
welfare activity undertaken by the Government, but is not an exclusive function or activity 
of the Government so as to be classified as one which could be regarded as being in 
exercise of its sovereign power. The court referred to its earlier decision in Kasturilal’s 
case*° wherein it was noticed that in pursuit of the welfare ideal, the Government may 
enter into many commercial and other activities which have no relation to the traditional 
concept of governmental activity in exercise of sovereign function, similarly the running 
of a hospital, where the members of the general public can come for treatment, cannot also 
be regarded as being an activity having a sovereign character. Applying this principle, the 
court held that the State would be vicariously liable for the damages which may become 
payable on account of negligence of its doctors or other employees.” 


Again the Supreme Court, in Paschim Banga Khet Mazdoor Samity and Others v. State of 
W.B. and Another,’ ruled that it is the constitutional obligation of the State to provide 
adequate medical services to the people to preserve human life. Whatever is necessary for 
this purpose has to be done. The State cannot avoid its constitutional obligation in that 
regard on account of financial constraints. In the matter of allocation of funds for medical 
services the said constitutional obligation of the State has to be kept in view. It is 
necessary that a time-bound plan for providing these services should chalked out for 
ensuring availability of proper medical services in this regard, as indicated by the Court. 
The State of West Bengal alone was a party to these proceedings. Other States, though not 
parties, should also taken necessary steps in the light of the recommendations made by the 


35 AIR 1996 S.C. 2383 
© ATR 1965 SC 1039 
7 1996 (4) SCC 37 
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Committee, the directions contained in the memorandum of the Government of West 
Bengal dated 22-8-1995, and the further directions given by the Court. The Court further 
ruled that, the petitioner should, therefore, be suitably compensated for the breach of his 
nght guaranteed under Article 21 of the Constitution. Having regard to the facts and 
circumstances of the case, the amount of compensation was fixed at Rs. 25,000/- 


(ii) Vicarious liability of the Government for the acts of its servants: 


The Supreme Court in Achutrao H. Khodwa v. State of Maharashtra* made it clear that, 
even if it is assumed that it is the second operation performed by Dr. Divan which led to 
the peritonitis, as has been deposed to by Dr. Purandare, the fact still remains that but for 
the leaving of the mop inside the peritoneal cavity, it would not have been necessary to 
have the second operation. Assuming even that the second operation was done negligently 
or that there was lack of adequate care after the operation, which led to peritonitis, the fact 
remains that Dr. Divan was an employee of respondent No. 1 and the State must be held 
to be vicariously liable to the negligent acts of its employees working in the said hospital. 
The claim of the appellants cannot be defeated merely because it may not have been 
conclusively proved as to which of the doctors employed by the State in the hospital or 
other staff acted negligently which caused the death of Chandrikabai. Once death by 
negligence in the hospital is established, as in the case here, the State would be liable to 
pay damages. In the Supreme Court’s opinion, therefore, the High Court clearly fell in 
error in reversing the judgement of the trial Court and in dismissing the appellant’s suit. 


(iii) | Vicarious liability of owner of hospital: 


It was ruled by the Supreme Court in Joseph @ Pappachan and Ors. v. Dr. George 
Moonjely & Anr’” that, regarding the vicarious liability of those who run hospitals for the 
negligent acts of the doctors employed by them, the question is no longer res integra. 
Persons who run a hospital are in law under the self-same duty as the humblest doctor. 
Whenever they accept a patient for treatment, they must use reasonable care and skill to 
cure him of his ailment. The hospital authorities cannot, of course, do it by themselves: 
they have no ears to listen through the stethoscope, and no hands to hold the surgeon’s 
scalpel. They must do it by the staff, which they employ, and if their staff is negligent in 
giving the treatment, they are just as liable for that negligence as in anyone else who 
employs others to do his duties for him. Therefore, we find that the first defendant is 
primarily liable for his negligent act, and second defendant being the owner of the 
hospital, is vicariously liable for the negligent conduct of the first defendant. 
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%. Res Ipsa Loquitur 
(i) Principles for the applicability of the doctrine: 


When an unexplained accident occurs from a thing under the control of the defendant, and 
medical or other expert evidence shows that such accidents would not happen if proper 
care were used, there is at least evidence of negligence for a jury.”” 


The two conditions for the applicability of the maxim are: 


(a) That the thing causing the damage be under the exclusive control of the 
defendant; and 


(b) That the accident must be such as would not in the ordinary course of things 
have happened without negligence. 


Mackinnon and Goddard L.J. (Scott L.J. dissenting), while applying the principle of Res 
Ipsa Loquitur in Mahon v. Osborne,’ ruled that the doctrine of Res [psa Loquitur applied, 
so as to shift the burden of proof to the defendant. Goodard L.J. expressed his opinion as 
follows: 


“T now turn to evidence in the case. The plaintiff, beyond proving facts necessary 
to establish damage and putting in answers to interrogatories, called no further 
evidence. She proved by interrogatories that the swab had been left in the 
operation performed by the defendant, and that was enough to call upon him for an 
explanation. And here ... I think it right to say that in my opinion the doctrine of 

_ Res Ipsa Loquitur does apply in such a case as this.” 


In Cassidy v. Ministry of Health,” wherein it was ruled that if the plaintiff had to prove 
that some particular doctor or nurse was negligent, he would not be able to do it. But he 
was not put to that impossible task: 


“He says ‘I went into the hospital to be cured of two stiff fingers. I have come out 
with four stiff fingers, and my hand is useless. That should not have happened if 
due care had been used. Explain it, if you can’. I am quite clearly of opinion that 
that raises a prima facie case against the hospital authorities. They have no where 
explained how it could happen without negligence. But they have called not a 
single person to say that the injuries were consistent with due care on the part of all 
the members of their staff. They did.not call any expert at all that this might 
happen despite all care. They have not therefore displaced the prima facie case 
against them and are liable to damages to the plaintiff’. 


—————————————— 
See Street on Tort (1983) (7” Edn.) Also. See A.S. Mittal v. State of U.P. AIR 1989 SC 1570. 
41 1939 (2) KB. 14 

@ 195] (2) K.B. 343 
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Again in T.T. Thomas v. Elisa,” it was held by the Supreme Court, that although in an 
action in negligence the onus of proof normally rested on the plaintiff, in a case where a 
general duty of care arose and there was a failure to take a recognised precaution, and that 
failure was followed by the very damage which that precaution was designed to prevent, 
the burden of proof lay on the defendant to show, first, that he was not in breach of any 
duty and, second, if he failed to prove that he had not been in breach of duty, that the 
damage suffered by the plaintiff did not result from the breach. 


10. 


(i) 


i. 


Medical Confidentiality 
Liability of Doctor for violating professional confidentiality: 


The Supreme Court of India, in a recent decision in Mr. ‘X’ v. Hospital ‘Z’,“ 
examined in detail the contention made by the Appellant that his nght to privacy 
has been infringed by the respondents by disclosing the appellant as HIV (+). The 
Court observed that the night to privacy has been culled out of the provisions of 
Article 21 and other provisions of the Constitution relating to Fundamental Rights 
read with Directive Principles of State Policy (see Chapter 2, Section V.7 for more 
details). 


Award Of Compensation 
Principles for determining quantum of damages: 


The Supreme Court in Joseph @ Pappachan and Ors. v. Dr. George Moonjely & 


- Anr*® ruled that with regard to the quantum of damages awarded by the trial court, 


the same is not adequate to meet the ends of justice. An amount of Rs. 30,000/- 
was awarded for medical expenses by the first plaintiff and supported by medical 
bills. Since that is the actual expenditure incurred by the first plaintiff, no 
enhancement was called for. For pain and suffering, a sum of Rs. 30,000/- as 
claimed is decreed and we limit the claim to the amount claimed and decreed even 
though considering the excruciating pain suffered by the deceased, the Court’s 
view was that the plaintiffs were entitled to claim a higher amount under this head. 
Under the head of loss of consortium and pecuniary loss the amounts of Rs. 
15,000/- and Rs. 18,000/- respectively awarded by the tnal court was considered 
niggardly by the Supreme Court. For a grave and substantial injury of the nature 
suffered by the plaintiffs, no amount of money would be a “perfect compensation” 
which can restore to them what has been lost by them forever. Deceased Mary was 
only 24 years of age at the time of her death. She was survived by her husband the 
first plaintiff and three young children, plaintiffs 2 to 4. She was a housewife 


4 AIR 1987 Ker. 52 
4 1998 (8) SCC 296 
45 AIR 1994 Ker 289 
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looking after the entire household. She was also deriving income out of her 
poultry business. The infant baby had to be properly looked after and for that 
purpose and also for looking after the household work the first plaintiff has to 
engage some responsible person. The first plaintiff himself has lost his life partner 
depriving him of his thrill and joy of life and the children lost their mother’s love 
and care. Considering all these facts the Court was of the view that the plaintiffs 
were entitled to “substantial damages” of Rs. one lakh under the head of loss of 
consortium, pecuniary loss, loss of amenities of life and shortened expectation of 
life. We are very much conscious of the fact that the “niggardly” amount decreed 
by the courts have deterred many a victim of medical negligence from pursuing 
the legal remedy.*° 


(ii) |§ Award of compensation on the basis of age and salary of the deceased: 


The Supreme Court, while determining the compensation in Poonam Verma v. 
Ashwin Patel,*’ observed that the deceased was 35 years of age and was getting 
Rs.5700 per month as salary. He died a young death, which has deprived his 
dependants, namely, the widow, two children and parents, of the monetary benefit 
they were getting. The Court held that, they are entitled under law to be 
compensated. The claim of the appellant is decreed as against Respondent 1 for a 
sum of Rs.3,00,000 payable to her within three months from the date of the present 
judgement failing which it shall be recoverable in accordance with law. The Court 
further ruled that, the appellant shall be entitled to her costs, which were quantified 
at Rs.30,000/-. 


(iii) Enhancement of claims: 


The Supreme Court in Ram Bihari Lal v. J.N. Shrivastava,“ observed that the 
defendant failed in his duty of care in undertaking the operation and in doing the 
operation without taking necessary precautions. His act of removing the gall 
bladder was highly hazardous which resulted in the death of the patient. So the 
defendant was liable to pay damages for his wrongful acts. However, the plaintiffs 
are only claiming symbolical damages. The award of Rs. 3000/- for loss of 
service at the rate of Rs. 25/- per month for 10 years on the death of young mother 
of 7 minor children, youngest being aged 41/2, months, is not adequate. The 
award of Rs. 1000/- for mental agony and physical suffering is also too low. 
However, there was no claim for enhancement. 


Le 


4 See also. Pt. Parmanand Katara v. Union of India & Ors. (AIR 1989 SC 2039). 
47 1996 (4) SCC 332 
48 AIR 1985 M.-P. 150 
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VI. CONCLUSIONS AND SUGGESTIONS 


With the enactment of the Consumer Protection Act, the consumers may take recourse to 


the provisions under the Consumer Protection Act. But it may be noted herein that, the scope of 
the remedies provided under the Law of Torts is wider than the other legislation. Under this head 
a person can file a petition even against the government servants for the loss or injury sustained 
by them due to their negligent acts. The scope and the ambit of liability of health professionals 
and the State agencies has been widened by the Supreme Court enabling the consumers to 
redress their gnevances by approaching the appropriate court for immediate relief. 


: 


A review of the cases decided by the Courts under the Law of Torts reveals that the 
Courts have mainly relied upon the principles such as; (i) Test of reasonable foresight; 
(11) Duty to care; and (iii) Loss or injury. The Court took the charge of professional 
negligence against a person to be of serious nature, and has awarded compensation in 
such cases. The Court has at the same time recognised the dangers, which are inherent in 
surgical operations and for wrong diagnosis not amounting to an act of negligence. 
According to the Courts, a doctor is not required to take the highest degree of care but he 
is only required to act in accordance with the practice accepted as proper by a reasonable 
body of medical men skilled in that particular art. The Court stated that professional men 
should possess a certain minimum degree of competence that they should exercise 
reasonable care in discharge of their duties. Keeping this in view, the Medical Council’s 
should strictly monitor the educational institutions providing medical education and 
awarding degrees to practice. It should also take measures to test the competence of 
doctors from time to time. Further the MCI should take steps to provide information 
about the latest development in the field of medical technology including prescription of 


medicines and conducting major operations. 


The Court did not make any distinction between doctors working in Government 
hospitals or private hospitals. It imposes a duty upon all the doctors to protect the life of 
the patients. The Court has taken a serious view where a surgeon failed to perform 
emergency operation, which results in death of patient. In such situations it is the duty of 
the doctors to prove that the non-performance of the surgery or non-administration of 
treatment was on account of refusal on the patient to give consent thereto. Since many of 
the times it was found difficult for the complainant to obtain evidence and prove 
negligence, it should be made compulsory on the part of the doctor to prove that he is not 
guilty of committing the act of negligence. 


There is a need to sensitise the doctors and other medical professionals about the 
importance of providing immediate rhedical aid to the injured persons even in medico- 
legal cases irrespective of the fact whether the patient is innocent or a criminal. As 
suggested by the Supreme Court, it is the duty of the doctor to extend medical assistance 
to save the life of the patients. The doctors may follow the legal procedure after giving 
the necessary medical aid. 
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CHAPTER FOUR 


CRIMINAL LIABILITY OF HEALTH PROVIDER 


I. CRIMINAL LAW 


A. Legal Provisions Concerning Health Care and Protection under the Indian Penal 
Code 


Section 268. Public Nuisance: “A person is guilty of a public nuisance, who does any act, or is 
guilty of an illegal omission, which causes any common injury, danger, or annoyance to the 
public or to the people in general who dwell or occupy property in the vicinity or which must 
necessarily cause injury, obstruction, danger, or annoyance to persons who may have occasion to 
use any public nght. A common nuisance is not excused on the ground that it causes some 
convenience or advantage.” 


Section 269. Negligent act likely to spread infection of disease dangerous to life: “Whoever 
unlawfully or negligently does any act which is, and which he knows or has reason to believe to 
be, likely to spread the infection of any disease dangerous to life, shall be punished with 
imprisonment of either description for a term which may extend to six months, or with fine, or 
with both.” 


Section 270. Malignant act likely to spread infection of disease dangerous to life: “Whoever 
malignantly does any act which is, and which he knows or had reason to believe to be, likely to 
spread the infection of any disease dangerous to life, shall be punished with imprisonment of 
either description for a term which may extend to two years, or with fine, or with both.” 


Section 271. Disobedience to Quarantine Rule: “Whoever knowingly disobeys any rule made 
and promulgated by the Government for putting any vessel into a state of quarantine, or for 
regulating the intercourse of vessels in a state of quarantine with the shore or with other vessels, 
or for regulating the intercourse between places where an infectious disease prevails and other 
places, shall be punished with imprisonment of either description for a term which may extend to 
six months, or with fine, or with both.” 


Section 272. Adulteration of food or drink intended for sale: “Whoever, adulterates any 
article of food or drink, so as to make such article noxious as food or drink, intending to sell such 
article as food or drink, or knowing it to be likely that the same will be sold as food or dink, 
shall be punished with imprisonment of either description for a term which may extend to S1X 


months, or with fine which may extend to one thousand rupees or with both.” 


Section 273. Sale of noxious food or drink: “Whoever sells, or offers or exposes for sale, as 
food or drink, any article which has been rendered or has become noxious, or is in a state unfit 
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or food or drink, knowing or having reason to believe that the same is noxious as food or drink, 
all be punished with imprisonment of either description for a term which may extend to six 
onths, or with fine which may extend to one thousand rupees or with both.” 


ection 277. Fouling water of public spring or reservoir: “Whoever voluntarily corrupts or 
fouls the water of any public spring or reservoir, so as to render it less fit for the purpose for 
which it is ordinarily used, shall be punished with imprisonment of either description for a term 
which may extend to three months, or with fine which may extend to five hundred rupees, or 
with both.” 


Section 278. Making atmosphere noxious to health: “Whoever voluntarily vitiates the 
atmosphere in any place so as to make it noxious to the health of persons in general dwelling or 
carrying on business in the neighbourhood or passing along a public way, shall be punished with 
fine which may extend to five hundred rupees.” 


Section 284. Negligent conduct with respect to poisonous substance: ‘Whoever does, with 
any poisonous substance, any act in a manner so rash or negligent as to endanger human life, or 
to be likely to cause hurt or injury to any person, or knowingly or negligently omits to take such 
order with any poisonous substance in his possession as is sufficient to guard against any 
probable danger to human life from such poisonous substance, shall be punished with 
imprisonment of either description for a term which may extend to six months, or with fine 
which may extend to one thousand rupees or with both.” 


Section 285. Negligent conduct with respect to fire or combustible matter: “Whoever does, 
with fire or any combustible matter, any act so rashly or negligently as to endanger human life, 
or to be likely to cause hurt or injury to any other person, or knowingly or negligently omits to 
take such order with any fire or any combustible matter in his possession as is sufficient to guard 
against any probable danger to human life from such fire or combustible matter, shall be 
punished with imprisonment of either description for a term which may extend to six months or 
with fine which may extend to one thousand rupees or with bot ee 


Section 286. Negligent conduct with respect to explosive substance: “Whoever does, with 
any explosive substance, any act so rashly or negligently as to endanger human life, or to be 
likely to cause hurt or injury to any other person, or knowingly or negligently omits to take such 
order with any explosive substance in his possession as is sufficient to guard against any 
probable danger to human life from that substance.” 


Section 287. Negligent conduct with respect to machinery: “Whoever does, with any 
machinery, any act as rashly or negligently as to endanger human life or to be likely to cause hurt 
or injury to any other person, or knowingly or negligently omits to take such order with any 
machinery in his possession or under his care as is sufficient to guard against any probable 


- danger to human life from such machinery, shall be punished with imprisonment of either 


description for a term which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both.” 
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ection 288. Negligent conduct with respect to pulling down or repairing buildings: 
‘Whoever, in pulling down or repairing any building, knowingly or negligently omits to take 
uch order with that building as is sufficient to guard against any probable danger to human life 
m the fall of that building or s any part thereof, shall be punished with imprisonment of either 
escription for a term which may extend to six months, or with fine which may extend to one 
ousand rupees or with both.” 


Section 299. Culpable Homicide: ‘Whoever causes death by doing an act with the intention of 
causing death, or with the intention of causing such bodily injury as is likely to cause death, or 
with the knowledge that he is likely by such act to cause death, commits the offence of culpable 
homicide. 


Explanation ]: A person who causes bodily injury to another who is labouring under a disorder, 
disease or bodily infirmity, and thereby accelerates the death of that other. 


Explanation 2: Where death is caused by bodily injury, the person who causes such bodily injury 
shall be deemed to have caused the death, although by resorting to proper remedies and skilful 
treatment the death might have been prevented. 


Explanation 3: The causing of the death of a child in the mother’s womb is not homicide. But it 
may amount to culpable homicide to cause the death of a living child, if any part of that child has 
been brought forth, though the child may not have breathed or been completely born.” 


Section 300. Murder: “Except in the cases hereinafter excepted, culpable homicide is murder, 
if the act by which the death is caused is done with the intention of causing death, or- 


Second:- If it is done with the intention of causing such bodily injury as the offender knows to be 
likely to cause the death of the person to whom the harm is caused, or- 


Third: If it is done with the intention of causing bodily injury to any person and the bodily injury 
intended to be inflicted is sufficient in the ordinary course of nature to cause death, or- 


Fourth: If the person committing the act knows that it is so imminently dangerous that it must, in 
all probability, cause death or such bodily injury as is likely to cause death, and commits such act 
without any excuse for incurring the risk of causing death or such injury as aforesaid.” 


Exception 1- When culpable homicide is not murder: “Culpable homicide is not murder if 
the offender, whilst deprived of the power of self control by grave and sudden provocation, 
causes the death of the person who gave the provocation or causes the death of any other person. 
by mistake or accident. 


The above exception is subject to the following provisions: 


First: That the provocation is not sought or voluntarily provoked by the offender as an excuse 
for killing or doing harm to any person. 
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econd. That the provocation is not given by anything done in obedience to the law, or by a 
ublic servant in the lawful exercise of the powers of such public servant. 


ird: That the provocation is not given by anything done in the lawful exercise of the nght of 
rivate defence. 


Section 304-A. Causing death by negligence: “Whoever causes the death of any person by 
doing any rash or negligent act not amounting to culpable homicide shall be punished with 


imprisonment of either description for a term which may extend to two years, or with fine, or 
with both.” 


Section 88: Act not intended to cause death, done by consent in good faith for person’s 
benefit: “Nothing, which is not intended to cause death, is an offence by reason of any harm 
which it may cause, or be intended by the doer to cause, or be known by the doer to be likely to 
cause, to any person for whose benefit it is done in good faith, and who has given a consent, 
whether express or implied, to suffer that harm, or to take the risk of that harm.” 


Section 52: “Good Faith”: “Nothing, is said to be done or believed in “good faith” which is 
done or believed without due care and attention.” 


B. Enabling Provisions for Award of Compensation under the Code of Criminal 
Procedure, 1973: 


Section 357: Order to Pay Compensation: This section empowers the courts to award 
compensation to the victims while passing judgement of conviction. The Supreme Court, in its 
path breaking judgement in Hari Krishna and State of Haryana v. Sukhbir Singh’ observed that, 
the court may order the accused to pay some amount by way of compensation to victim who has 
suffered by action of the accused. 


— 


1 AIR 1988 SC 2127 
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Il. PROCESSES 


y aggrieved person or his family members may lodge a complaint with the police for 
gistration of the First Information Report (FIR). You can seek the assistance of police by 
jalling 100 or other number. There is no fixed format for writing the complaint. One can wmite 
urately in a language of his choice give full details as to names of the accused, place of 
ommission of offence, date and time etc. The complaint may be submitted either orally or in 
iting and in both the events it is the responsibility of the police officer to register your 
complaint. You should avoid delay in registering the complaint. If there is any delay state the 
reasons in your complaint. You are also entitled to have a copy of the F.I.R. and can demand for 
the same. Ifa police officer refuses to register a complaint you can approach the higher officials 
or send the same by registered post or otherwise you can move a private complaint under Section 
200 Cr. PC before a Magistrate. Or a Petition may be filed before the High Court in the 
concerned State under Article 226 of the Constitution for appropriate directions. 


IV. KEY QUESTIONS 


1. Whether a doctor (homeopath) administering poisonous medicine to patient without 
thoroughly studying their probable effect is liable for rash or negligent act? 


2. Whether an unqualified doctor or vaidh administering medicine or injection to a patient is 
liable for rash and negligent act? 


3. Whether a doctor is liable for rash and negligent act for bonafide treatment in normal 
course with due care but resulting in death of the patient? 


4. Whether a surgeon is liable for rash and negligent act if he performs a very dangerous 
operation? Does Consent to such an operation amount to accepting the risk? 


5 Whether the doctor in charge of a dispensary is liable under section 304-A IPC for 
keeping an unqualified compounder who mixes poisonous drugs with others without 
carefully reading the label and thereby causing death of the patient? 

6. Is the doctor liable under Section 304-A if he suppressed relevant information from the 


patient and/or relatives, and had not suggested specialised treatment? 


VY. EXPERIENCES 


* General Liability of Medical Practitioners for Negligence 


- Before looking into the aspect of criminal liability of health providers in the light of above 
provisions, it is necessary to see what are the liabilities of medical practitioners for negligence 
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d what duties they owe to patients. In Halsbury’s Laws of England,’ it is mentioned that a 
erson who holds himself out as ready to give medical advice or treatment implies that he is 
ossessed of skill and knowledge for the purpose. Whether or not he is a registered medical 
ractitioner, such a person who is consulted by a patient owes him certain duties, namely a duty 
f care in deciding whether to undertake the case; a duty of care in deciding what treatment to 
ive, a duty of care in his administration of that treatment and a duty of care in answering a 
uestion put to him by a patient in circumstances in which he knows that the patient intends to 
ely on his answer. A breach of any of these duties will support an action for negligence by the 
atient. The practitioner must bring to his task a reasonable degree of skill and knowledge, and 
ust exercise a reasonable degree of care. Neither the very highest nor a very low degree of care 
and competence, judged in the light of the particular circumstances of each case, is what the law 
equires, a person is not liable in negligence because someone else of greater skill and knowledge 
would have prescribed different treatment or operated in a different way nor is he guilty of 
negligence if he has acted in accordance with a practice accepted as proper by a responsible body 
of medical men skilled in that particular art, even though a body of adverse opinion also existed 
among medical men. Deviation from normal practice is not necessarily evidence of negligence. 
To establish liability on that basis it must be shown (1) that there 1s a usual and normal practice; 
(2) that the defendant has not adopted it; and (3) that the course in fact adopted is one no 
professional man of ordinary skill would have taken had he been acting with ordinary care. It is 
a defence to a practitioner that he acted on the specific instructions of a consultant who had taken 
over responsibility for the case. Failure to use due skill in diagnosis with the result that wrong 
treatment is given is negligence.” 


2. The Role Of Consent 


In Criminal law, consent and actus reus (mensrea) play a greater role in deciding the cases of 
criminal liability of a person. The real question often raised in the criminal liability of health 
professionals is why should a doctor insist on consent from his patient for the course of treatment 
to be adopted by him? Consent from the patient is for the protection of physician or the surgeon. 
Every surgery, whether minor or major, is fraught with some degree of hazard or risk which 
varies in accordance with the seriousness of the disease. If a patient collapses during the course 
of a surgery or during the course of a treatment, law gives protection to the medical man, 
provided, he establishes that the risky step was adopted with the consent, express or implied, 
from the patient. In fact it is a defence available to the doctor as envisaged in S. 88 of the Penal 
Code. The consent factor may be important very often in cases of selective operations which 
may not be imminently necessary to save the patient’s life. But there can be instances where a 
surgeon is not expected to say that “I did not operate him because, I did not get his consent.” 
Such cases include emergency operations, where a doctor cannot wait for the consent of his 
patient, or where the patient is not in a fit state of mind to give or not to give a conscious answer 
regarding consent. Even if he is in a fit condition to give a voluntary answer, the surgeon has a 
duty to inform him of the dangers ahead or the risks involved by going without an operation at 


ee , 
2 Halsbury’s Laws of England, fourth Edition, volume 30 in paragraphs 34 & 35 
3 See Laxman v. Trimbak, AIR 1969 SC 128, See also. Ram Bihari Lal v. J.N. Shrivastava 1985 A.L.R. M.P. 158. 
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e earliest. In this context, we find it advantageous to refer to a passage from “Law and Medical 
thics” by Mason and McCall Smith* under the sub-title “is consent always necessary?” The 
levant passage is quoted below: 


“As a general rule, medical treatment, even of a minor nature, should not proceed unless 
the doctor has first obtained the patient’s consent. This consent may be express or it may 
be implied, as it is when the patient present himself to the doctor for examination and 
acquiesces in the suggested routine. The principle of requiring consent applies in the 
overwhelming majority of cases, but there are certain circumstances in which a doctor 
may be entitled to proceed without this consent — firstly, when the patient’s balance of 
mind is disturbed, secondly, when the patient is incapable of giving consent by reason of 
unconsciousness; and, finally, when the patient is a minor.” 


Very often poor and illiterate patients, and sometimes even the educated members of the society, 
are averse to surgery, but most of them would agree to it when they are told about the grave 
consequences otherwise. When a surgeon or medical man advances a plea that the patient did 
not give his consent for the surgery or the course of treatment advised by him, the burden is on 
him to prove that that the non-performance of the surgery or the non-administration of the 
treatment was on account of the refusal of the patient to give consent thereto. This is especially 
so in a case where the patient is not alive to give evidence. Consent is implicit in the case of a 
patient who submits to the doctor and the absence of consent must be made out by the person 
alleging it. “In most instances, the consent of a patient is implied.”” A surgeon who failed to 
perform an emergency operation must prove with satisfactory evidence that the patient refused to 
undergo the operation, not only at the initial stage, but even after the patient was informed about 
the dangerous consequences of not undergoing the operation.° 


Nathan, in his book Medical Negligence,’ observed that, “The intentional interference with the 
person of another without legal justification amounts to an actionable assault and battery for 
which damages may be recoverable by the injured person. Such damages will of course include 
compensation for actual injuries suffered as the result of the assault. In addition, a Judge or jury 
is at liberty, to award the plaintiff exemplary damages in respect of an assault or battery as a 
means of punishing the defendant for reprehensible conduct in invading the plaintiff's personal 
rights without justification. Bodily interference which would otherwise amount to an assault and 
battery may, however, be justified by showing that the patient voluntarily submitted to the 
conduct in question. No action lies, therefore, against a medical man who interferes with the 
person of a patient if the patient’s consent to the interference has been obtained. But for a 
medical man to administer treatment to or perform an operation upon a patient without the 
latter’s consent amounts, subject to some exceptions which will be noticed in due course, to an 


ae 


Page 113 of the 1983 edition 
Mayne’s Criminal Law of India” by S. Swaminathan 4th Edn. — at page 198 
See T.T. Thomas v. Elisa 1987 A.1.R. Kerala 54 
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tionable assault. Glanville Williams in his textbook on Criminal Law, 78 Edition, at page 568 
as discussed this topic: 


“Although English authority is lacking the operation is clearly lawful. This was stated by 
an eminent member of the United States Supreme Court, Cardozo J. Every human being 
of adult years and sound mind has a right to determine what shall be done with his own 
body....This is true except in case of emergency where the patient is unconscious and 
where it is necessary to operate before consent can be obtained.” 


e have here a kind of hybrid between the defences of necessity and consent. It is not an 
ordinary case of consent, because consent is not in fact given; so from that point of view the 
justification must be one of necessity. On the other hand, the justification would clearly not avail 
if the surgeon ascertained, before the patient fell unconscious, that the patient withheld his 
consent. So it is not a case where social necessity overrides a refusal of consent. American 
writers have called the defence, with more punch than accuracy, “future consent.” The surgeon 
is entitled in the circumstances to suppose that what he does will be ratified by a fateful patient, 
having nothing to cause him to suppose the contrary; and he will be protected in law even though 
the patient turns out to be ungrateful. His defence must be grounded on necessity. The only 
distinctive feature is that the defence is curtailed when it conflicts with the patient’s express 
exercise of his right of self-determination. 


Sometimes, in the course of an operation, a surgeon sees a need for some other operation. He is 
generally protected in performing this by the consent form signed by the patient, which 
authorises such further or alternative operative measures as may be found to be necessary. But 
sometimes a consent form has not been offered to the patient, as when a maternity patient is 
under anaesthetic when it is discovered that delivery by caesarean section is necessary. In such 
circumstances, the Medical Defence Union encourages its members to do what is required, the 
justification being either implied consent or necessity. The surgeon would of course be ill 
advised to perform an unexpected operation having serious consequences if there is no great 
urgency for it.* 


g. Right of a Criminal/Under-trial to Health Care 


The Supreme Court, in its landmark judgement Pt. Parmanand Katara v.Union of India and 
Others,’ ruled that Article 21 of Constitution casts the obligation on the State to preserve life. 
The patient whether he be an innocent person or be a criminal liable to punishment under the 
laws of the society, it is the obligation of those who are in charge of the health of the community 
to preserve life so that the innocent may be protected and guilty may be punished. Social laws 
do not contemplate death by negligence as tantamount to legal punishment. Every doctor 
whether at a Government hospital or otherwise has the professional obligation to extend his 


—— 


® See Ram Bihari Lal v. J.N. Shrivastava 1985 A.LR M.-P. 165 
9 ATR 1989 SC 2039 
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ices with due expertise for protecting life. The obligation being total, absolute and 
aramount, laws of procedure whether in statutes or otherwise which would interfere with the 
scharge of this obligation cannot be sustained and must, therefore, give way. The matter is 
xtremely urgent and brooks no delay to remind every doctor of his total obligation and assure 
im of the position that he does not contravene the law of the land by proceeding to treat the 
jured victim on his appearance before him either by himself or being carried by others. The 
ourt further ruled that all Government hospitals should be asked to provide the immediate 
edical aid to all the cases irrespective of the fact whether they are medico-legal cases or 
therwise. 


Liability Of Doctor For Prescribing Poisonous Medicines 


The Supreme Court in Juggankhan vy. State of M-P.,° heard the case of a registered Homeopath, 
who administered to the patient suffering from guinea worm, 24 drops of stramonium and leaf of 
dhatura without studying their probable effect. The Court observed that according to the 
evidence on the record, in no system of medicine except perhaps in the Ayurvedic system, the 
dhatura leaf is given as cure for guinea worms. It seems that the appellant prescribed the 
medicine without thoroughly studying what would be the effect of giving 24 drops of 
stramonium and a leaf of dhatura. It is a rash and negligent act to prescribe poisonous medicines 
without studying their probable effect. S. 299, IPC does not apply in the present case. It cannot 
be held that the appellant administered the stramonium drops and the dhatura leaf with the 
knowledge that he was likely by such an act to cause the death of the deceased. The court further 
held that it is true, that care should be taken before imputing criminal negligence to a 
professional man acting in the course of his profession, but even taking this care there is no doubt 
that the appellant was guilty of a rash and negligent act. The Court further held that, the two 
elements of consent on the part of the patient and of good faith on the part of the medical 
practitioner are inter-dependent and nobody can claim the benefit of this exception without good 
faith. Thus the appellant is not entitled to the exception given in section 88. He was therefore 
rightly convicted under section 302 of LP.C. The act was undoubtedly a very callous one 
because the treatment was repeated in spite of his recent experience in the case of Hiralal. 
However, the Sessions judge has awarded the lesser penalty, and there is nothing more to be said 
in that regard. In view of the above the court upheld the conviction and sentence and dismissed 
the appeal accordingly. 


Ss Administering Wrong Injection Without Qualifications 


In Ram Niwas v. State of U.P.,'’ a person (not a qualified doctor carried on the profession of a 
doctor) administered a full dose of injection without giving the test dose and watching the 
reaction, resulting in death. The Court observed that the evidence shows that before 
administering the injection, the accused did not give any test dose to the deceased before 
administering the full dose of the injection. He did not claim that the injection was such that in 
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| probability it could not have caused allergic reaction and so the giving of test dose of the 
yection was necessary. The accused denied the very giving of injection by him which was 
roved beyond shadow of doubt by the prosecution case. The Court further ruled that, the 

used being not a qualified doctor, the giving of an injection by him without the test dose and 
S immediate and subsequent death shows not only that the death of the deceased was the direct 
onsequence of administering the injection, but also that he acted with rashness, recklessness 
egligence and indifference to the consequences. It amounted to taking hazard of such degree 
at the injury was most likely to be occasioned thereby. So it was amply established that this 
used caused the death of the deceased by doing the said rash and negligent act which did not 
ount to culpable homicide. The accused was convicted by the trial court under section 304 A 
C to undergo sentence of one year rigorous imprisonment (R.I.). The High Court observed 

at the appellant had been on bail. There being no allegation of any misuse of bail by him. The 
Court gave him the benefit of probation w/s 4 of the U.P. First offenders Probation Act, 1938 on 
furnishing of Rs. 4,000/- with two securities in the like amount. 


6. Operation Conducted by Kabiraj 


In Sukaroo Kobiraj v. The Empress” herein a kabiraj with no regular education in medicine, 
operated a patient by cutting out of internal piles, but did not stop the consequent bleeding, 
which resulted in death of the patient. The Court observed that the prisoner was uneducated in 
matters of surgery, and he had no regular education in matters of medicine. He acted, as he 
thought, for the benefit of the patient. But the prisoner is not entitled to the benefit of Section 88 
IPC. A patient can hardly be said to accept a risk of which he is not aware. It was for the 
defence pleading the exception to show that the patient in the present case did accept the risk, 
and that consequently he was aware of it. But no attempt was made to show that the patient did 
know what risk he was undertaking. The evidence is only to the extent that he consented to the 
operation with great unwillingness, and that the only information communicated to him by the 
prisoner on the subject was that if he submitted to the operation he would be cured. Upon that 
understanding he did submit and died. It seems, therefore, quite impossible to say that he 
accepted the risk of the prisoner’s act. The Court ruled that, by his act he caused the death of the 
deceased. In England he would have been indicted for manslaughter. In this country, the 
provisions of section 304-A seem to apply to cases where there is no intention to cause death, 
and no knowledge that the act done in all probability would cause death. The Court ruled that it 
was impossible to acquit him of the offence of which he has been convicted, so the conviction 
was confirmed. But it is not necessary for the ends of justice to sustain the severe sentence 
passed upon the prisoner. The Court further held, that the sentence of one year’s imprisonment 
would, therefore, be set aside, and a fine of a hundred rupees imposed upon the prisoner. In 
default of payment, he must suffer three months ngorous imprisonment. 


——— 


2 TLR Cal (14) p. 566 (1877) 
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Hakim Administering Penicillin Treatment 


Dr. Khusaldas Pammandas vy. State of Madhya Pradesh,"* a hakim registered under the 
adhya Bharat Indian Medicine Act, 1952, advised and administered procaine penicillin 
jection to the patient without the knowledge or study of penicillin treatment, resulting into 
eath of the patient. The Court while dealing with the issue held that, it matters not whither he 
as a registered or unregistered hakim. The question is whether he had any knowledge of 
enicillin treatment of the precautions to be taken before giving such an injection and the 
edies that should be applied for combating any adverse reaction of the injection. It is the 
etitioner’s ignorance of the knowledge that makes his act rash and negligent. The Court, while 
nfirming the conviction of the petitioner, observed that no doubt hakims and vaidyas are 
egitimately entitled to exercise their profession for which they have been trained. But at the 
ame time it is necessary that they should not dabble in medicines and treatments of which they 
ave no knowledge whatsoever. It is very essential that the public, and especial the poorer part 
f the public, who very often rely upon such practitioners as hakims and vaidyas, should be 
rotected from ignorant experiments in medicines and injections of dangerous character. 


: Determination of Criminal Liability 


The court laid down the following principle while determining the criminal liability of the 
accused for rash and negligent act. A doctor is not criminally responsible for a patient’s death 
unless his negligence or incompetence passed beyond a mere matter of compensation and 
showed such disregard for life and safety as to amount to a crime against the State. The degree 
of negligence required is that it should be gross, and neither a jury nor a Court can transform 
negligence of a lesser degree into gross negligence merely by giving it that appellation. Care 
should be taken before imputing criminal negligence to a professional men acting in the course 
of his profession. 


In a case where a doctor was charged with criminal negligence, in order to show that a particular 
injection given by the doctor was too strong and to rebut the presumption that the death of a 
particular boy was due to an exceptional reaction to that injection the prosecution tendered 
evidence of the symptoms, illness and death of nine other children.” 


A patient can hardly be said to accept a risk of which he is not aware. It was further observed by 
the Court that, the public, especially the poorer part of the public, who mostly have to rely upon 
such practitioners as kobirajes, should be protected from ignorant experiments in surgery.’ 
Where a practitioner is utterly ignorant of the science of medicine or practice of surgery, then a 
favourable view of his conduct in giving any treatment prescribed in that science cannot be taken 
and his ignorance alone would make his act of giving treatment rash and negligent. 


— 


3 ATR 1960 M.P. 50 , 
4 See Privy Council John Oni Akerele v The Kind (Lord Porter) A.1.R. (30) 1943 Privy Council 72. 
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€ question is whether a hakim had any knowledge of penicillin treatment of the precautions to 
taken before giving a penicillin injection and of the methods of counter-acting any adverse 

; tion of the injection. As a hakim he clearly has no occasion to make a study of penicillin 
jection or for the matter of that of any injection given in allopathic treatment. It was further 
served that, their Lordships did not accept the view that criminal negligence was proved 

erely because a number of persons made gravely ill after receiving an injection of sobita from 
e€ appellant coupled with a finding that a high degree of care was not exercised.’® A person is 
ilty of gross negligence is he gives medical treatment when he is unqualified to do so. It is 
served that, “Where a practitioner is utterly ignorant of the science of medicine or practice of 
gery, then favourable view of his conduct in giving any treatment prescribed in that science 
annot be taken. His ignorance alone would make his act of giving treatment rash and 
egligent.”””’ | 


Doctor’s Responsibility To Provide Medical Aid And Their Protection 


at there is no legal impediment for a hospital or medical professional when called upon or 
equested to attend to an injured person needing medical assistance immediately. This duty is 
ually shared by the police, the connected persons and those who see such an incident or 
ident. The primary duty of the hospital and medical practitioner is to save the life of the 
jured in the case of an emergency." 


CONCLUSIONS AND SUGGESTIONS 


A review of the decided cases reveals that under the Indian Penal Code, very few cases 
ve been filed against the doctors due to various reasons. In some of the cases the courts have 
hown their full sympathy towards the doctors and imposed minor sentences for killing the 
atients with their rash and negligent acts. Even cases can be cited wherein the court has 
converted the sentence of one year imprisonment awarded by tnial court to a fine of hundred 

pees. Further though a provision has been made under Section 357 of Cr.PC for awarding 
compensation, the judiciary has very sparingly used this provision. The applicability of these 
provisions and the large number of acquittals and minimum sentences awarded in the cases 
necessitate that the police officials as well as the judiciary needs to be sensitised. Further there is 
need to award severe punishment to those doctors who in the guise of fake degrees resort to rash 
and negligent acts resulting into death of innocent patients. This is necessary to discourage the 
increasing number of “quacks” practising allopathic and other systems of medicine. 


Zs There is a fear in the minds of doctors/medical professionals that, they may be harassed 
by police or even in the law courts particularly in medico-legal cases. This inhibits them in 


: 


: 
1S Sykaroo Kobiraj v. The Empress ILR Cal (14) P. 569 (1877) 


16 See Bhondu v. Ramdayal A.I.R. 1960 M.-P. 51 
See Dr. Kharshaldas Pammandas v. State of Madhya Pradesh, AIR 1960 M.P. 50 


18 See Pt, Parmanand Katara v.Union of India AIR 1989 S.C. 2039 
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dling medico-legal cases. The judiciary and police should avoid as far as possible summoning 
edical professionals for interrogation. Therefore a need to evolve certain guidelines and 

itise the police and medical professionals about the judgement of the apex court in this 

t. 


Separate provisions should be incorporated in the IPC to deal with the offences 

mmitted by the medical professionals since these offences are distinct from other offences and 
uire special attention. This will create awareness among doctors and police officials and help 
prevention of rash and negligent acts by these professionals. 


phy 


CHAPTER FIVE 


ROLE OF MEDICAL COUNCIL OF INDIA AND STATE 
MEDICAL COUNCILS IN REGULATING THE HEALTH 
PROFESSIONALS 


LEGAL PROVISIONS REGULATING THE CONDUCT OF MEDICAL 
PROFESSIONALS 


Code Of Medical Ethics: Medical Council Of India 


e Indian Medical Council Act, 1956, was enacted primarily for the reconstitution of the 

edical Association of India, the maintenance of a Medical Register for India and related 

atters. The Act provides for the constitution by the central government of a Medical Council, 
e membership of which is to consist partly of persons to be elected by the agencies specified in 
lauses (b) to (e) of Section 3 in the manner specified therein. The other provisions of the statute 
eal with the power of the Medical Council to grant recognition of medical qualifications 
warded by universities or medical institutions in India, and of such qualifications granted by 
edical institutions in other countries. The enrolment in a Medical Register is a pre-requisite for 
e entitlement of any person to practice medicine, and to hold a medical position in 
Government. The Act also provides for the prescription by the Council of minimum standards of 
edical education for granting degrees including postgraduate degrees, and confers power on the 
Council to prescribe standards of professional conduct, etiquette and a code of ethics for medical 
practitioners. Section 24 empowers the Council to direct the removal of the name of any person 
enrolled on a State Medical Register on the ground of professional misconduct. There is a 
prohibition imposed by the Act against any person other than a medical practitioner enrolled in a 
State Medical Register practising medicine in any State. Contravention of the Act is punishable 
by imprisonment up to one year, or by fine which may extend to Rs.1000/- or with both. In this 
context, Section 15 of the Indian Medical Council Act, 1956 provides as under: 


“15 (2) Save as provided in Section 25, no person other than a Medical Practitioner enrolled on a 
State Medical Register — 


© shall hold office as physician or surgeon or any other office (by whatever designation 
called) in any institution maintained by a local or other authority; 


° shall practice medicine in any State, 
e shall be entitled to sign or authenticate a medical or fitness certificate or any other 


certificate required by any law to be signed by or authenticated by a duly qualified 
Medical Practitioner; 
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° shall be entitled to give evidence at any inquest or in any court of law as an expert under 
Section 45 of Indian Evidence Act, 1872 on any matter relating to medicine. 


reading of the provisions reveals that Section 15 of the Act has provided for the possession of 
inimum qualifications for registration as a medical practitioner and sub-section 2 & 3 of 
ection 15 provides for regulation of conduct. The Act has made provisions for regulations of 
octors, hospitals and nursing homes it is silent with regard to protection of the interests of 
ersons who has suffered any negligence or deficiency in the service rendered by members of the 
edical profession.’ 


The Physician’s Responsibility 


As described in the code of ethics, the principle objective of the medical profession is to 
ender service to humanity with full respect for the dignity of man. Physicians should merit the 
onfidence of patients entrusted to their care, rendering to each a full measure of service and 
evotion. Physicians should try to improve their medical knowledge and skill, and should make 
vailable to their patients and colleagues the benefit of their professional attainments. The 
onoured ideals of the medical profession imply that the responsibilities of the physician extend 
ot only to individuals but also to society. 


3. Duties Of Physicians To Their Patients 
a. Obligation to the sick: 


Though a physician is not bound to treat each and every one asking his services except in 
emergencies, for the sake of humanity and the noble traditions of the profession, he should not 
only be ever ready to respond to the calls of the sick and the injured, but should be mindful of the 
high character of his mission and the responsibility he incurs in the discharge of his professional 
duties. In his ministrations, he should not forget that the health and the lives of those entrusted to 
his care depend on his skill and attention. A physician should endeavour to add to the comfort of 
the sick by making his visits at the hour indicated to the patients. 


b. Patience, delicacy and secrecy: 


Patience and delicacy should characterise the physician. Confidences concerning individual or 
domestic life entrusted by patients to a physician and defects in the disposition or character of 
patients observed during medical attendance should never be revealed unless their revelation is 
required by the laws of the State. Sometimes, however, a physician must determine whether his 


— 
1 See M/s Cosmopolitan Hospitals and Another v. Smt. Vasantha P. Nair and Others (1992) (1 ) CPR 820 (National 
Commission) See also 7mt. Panjali & Others v. Dr. Mrs. S. Jamuna Lokanathan (1999) (2) CPR 413 
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ty to society requires him to employ knowledge, obtained through confidences to him as a 
ysician, to protect a healthy person against a communicable disease to which he is about to be 
osed. In such instance, the physician should act, as he would desire another to act toward one 
his own family in like circumstances. 


Prognosis: 


e physician should neither exaggerate nor minimise the gravity of a patient’s condition. He 
ould assure himself that the patient, his relatives or his responsible friends have such 
owledge of the patient’s condition as will serve the best interests of the patient and the family. 


The Patient must not be neglected: 


physician is free to choose whom he will serve. He should, however, respond to any request 
or his assistance in an emergency or whenever temperate public opinion expects the Service. 

ce having undertaken a case the physician should not neglect the patient, nor should he 
ithdraw from the case without giving notice to the patient, his relatives or his responsible 
iends, in enough time to allow them to secure another medical attendant. No provisionally or 
y registered medical practitioner shall wilfully commit an act of negligence that may deprive 
is patient or patients from necessary medical care. 


Duties Of Physician In Consultation 


Consultation should be encouraged: 


case of serious illness, especially in difficult conditions, the physician should request 
consultations. 


b. Consultations for patient’s benefit: 


In every consultation, the benefit to the patient is of first importance. All physicians interested in 
the case should be candid with the patient, a member of his family or responsible friend. 


& Punctuality in consultation: 


Utmost punctuality should be observed by a physician in meeting for consultation. 


d. Conduct in consultation: 


In consultations, no insincerity, rivalry or envy should be indulged in. All due respect should be 
observed towards the physician in charge of the case and no statement or remark, be made, which 
would impair the confidence reposed in him. For this purpose no discussion should be carned 
on in the presence of the patient or his representative. 
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Statement to patient after consultation: 


| statements of the case to the patient or his representatives should take place in the presence of 
| the physicians consulting, except as otherwise agreed: the announcement of the opinion to the 
tient or his relations or friends shall rest with the medical attendant. Differences of opinion 
ould not be divulged unnecessarily but when there is an irreconcilable difference of opinion the 
ircumstances should be frankly and impartially explained to the patient or his friends. It would 
open to them to seek further advice should they so desire. 


Treatment after consultation: 


© decision should restrain the attending physician from making such subsequent variations of 
e treatment as any unexpected change may require, but at the next consultation reasons for the 
ariations should be stated. The same privilege, with its obligations, belongs to the consultant 
hen sent for in an emergency during the absence of attending physician. The attending 
hysicians may prescribe at any time for patient the consultant only in case of emergency. 


Consultant not to take charge of the case: 


en a physician has been called as a consultant, none but the rarest and most exceptional 
ircumstances would justify that consultant taking charge of the case. He must not do so merely 
n the solicitation of the patient or friends. 


h. Patients referred to specialists: 


en a patient is referred to a specialist by the attending physician a statement of the case should 
given to the specialist who should communicate his opinion in writing in a closed cover direct 
o the attending physician. 


The code of medical ethics further provides provisions for taking disciplinary 
action: 


The Medical Council of India desires to bring to the notice of the registered medical practitioners 
the following statement upon offences and forms of professional misconduct, which may be 
brought before the Medical Council of India and/or State Medical Council as provided under 
Indian Medical Council Act, 1956, or State Medical Council Acts. The appropriate Medical 
Council may award such punishment as deemed necessary or may direct the removal altogether 
or for a specified period from the Register, the name of any registered practitioner who has been 
convicted of any such offence as implied in the opinion of the Medical Council of India and/or 
State Medical Councils. The appropriate Medical Council may also direct that any name so 
removed shall be restored. 


It must be clearly understood that the of offences which are listed are not listed are not intended 
to constitute a complete list of the acts which may be punished, and that by issuing the notice the 
Medical Council of India and/or State Medical Councils are in no way precluded from 
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nsidering and dealing with any form of professional misconduct on the part of a registered 
ctitioner. Circumstances may arise from time to time in which there are questions of 
fessional misconduct which do not come within any of these categories. In such instances, as 
all others, the Medical Council of India and /or State Medical Councils have to consider and» 
ecide upon the facts brought before the Medical Council of India and/or State Medical Councils. 


Applicability Of Code Of Criminal Ethics 


Liability of Doctor for lack of postoperative care: 


e Maharashtra State Commission, Bombay in Heirs and LRs of the deceased Arvindkumar 
immatial Shah v. Bombay Hospital T: rust,” reviewed a case where a patient was admitted in 
ombay Hospital Trust for the operation of his left hip. He was operated and on the next day 
orning he died. The death slip stated the death of patient due to disseminated intravascular 

oagulopathy. The complainants alleged negligence on the part of the hospital in their service. 
part from others it was alleged by the complainants that, no senior doctor attended upon patient. 
© treatment was given to stop the bleeding. No efforts were made to remove the patient to the 
tensive care unit (ICU) even though his condition was worsening. Only one nurse was 

ttending on the patient and the efforts made by the nurse to try and get a doctor by making 

hone calls were of no use. Further it has been seriously contended by the counsel for the 
mplainants that, no post operative care was taken to treat Arvindkumar as per para 16 of the 
ode of Criminal Ethics appearing on page 419 by Modi: 


Timely warning to patients family 
The physician should be a minister of hope and comfort to the sick. However, he should 


not fail to give timely notice of dangerous manifestation to the family or friends of the 
patient and also to the patient when necessary. 


Refusal to attend patient 


No professional or fully registered medical practitioner shall wilfully commit an act of 
negligence that may deprive his patient or patients from necessary medical care. 


Warning Notice (3) (iii) 


It is necessary to remember that a medical practitioner should not hesitate to render 
medical or surgical assistance in an emergency (page 423). 
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Severe negligence 


A medical practitioner should consult or suggest the consultation of a brother medical 
practitioner or a specialist in a case where he has some doubt about the diagnosis or 
treatment, and he should examine or suggest the examination of alleged fractured or 
dislocated limb...* Post operative care of an operated patient is his legal responsibility. If 
necessary, proper care by another consultant, colleague must be arranged. 


was held by the Commission that, the aforesaid abstracts from the Modi’s textbook of Medical 
risprudence and Toxicology, referring to Code of Criminal Ethics, satisfactorily proved their 
legations in establishing negligence on the part of the hospital in their service. The deficiency 

the service was, therefore, proved beyond reasonable doubt. The Commission awarded a 
ompensation of Rs. 7,00,000/- with interest @12% p.a. 


Code Of Ethics Formulated By State Medical Councils 


e State Medical Councils are empowered by their respective legislation to formulate 
idelines/Code of Ethics to be applicable to all the medical colleges and universities, and most 
portantly medical professionals. Accordingly, many of the State Councils have formulated 
idelines according to the particular needs of their State. The Delhi Medical Council, which was 
et up by the Government of NCT of Delhi in 2000, has come out with comprehensive guidelines 
o protect the doctors from false and vexatious cases, and to regulate the conduct of medical 
rofessionals. The following are some of the important provisions of the Code formulated by 


the Delhi Medical Council: 
1. Fee and other charges should be displayed clearly. 


2. Medical practitioners should not take or receive commissions for referring patients to 
diagnostic centres. Such fee sharing is unethical. 


3. Solicitation of patients, directly or indirectly 1s unethical. Doctors should not make use 
of advertisements or other forms of publicity for doing so. 


4. A physician is free to choose his cases. But he should respond to any case during an 


emergency, even if a patient cannot pay. 
5 No tests for sex-determination should be done by doctors. 


6. A physician should not usurp the patient of another doctor, except when he is called to 
address the case during an emergency. 
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For in-vitro fertilisation, informed consent of the patients is necessary after explaining all 
possible complications to them. 


8. Adultery with a patient is wrong. 


9. Physicians should not claim to be specialists unless they have adequate experience or 
studies to back the claim. 


Apart from the above guidelines one of the most significant feature of the guidelines prepared 
by the Medical Council of Delhi’s Code of ethics is the mandatory minimum attendance in 
medical education programmes and re-registration of doctors every five years. 
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STRUCTURE OF NATIONAL AND STATE MEDICAL COUNCILS 


COMPLAINTS MECHANISM 


MACHINERIES AT THE NATIONAL LEVEL 


MINISTRY OF HEATLH & FAMILY WELFARE 
DIRECTOR GENERAL, HEALTH SERVICES 
MEDICAL COUNCILS AT THE NATIONAL LEVEL 
(Indian Medical Council, Indian Medicine Central Council, 


Homeopathy Central Council, Dental Council of India, Nursing 
council of India, etc.) 


MACHINERY AT THE STATE 
LEVEL 
MINISTRY OF HEALTH & 
FAMILY WELFARE, 
STATE MEDICAL COUNCILS 


MACHINERY AT THE DISTRICT 
LEVEL 
Chief Medical Officer 
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PROCESSES 


achinery at the National Level 


e Government, for the regulation of the conduct of medical colleges and medical professionals 
d other related service providers has enacted the following legislation: 


(a) Indian Medical Council of India Act, 1956; 
(b) Indian Medicine Central Council Act, 1970; 
(c) Homeopathy Central Council Act, 1973; 
(d) Dentist Act, 1948; 

(e) Nursing Council Act, 1947 


(f) State Medical Council Acts and other relevant Acts such as Ayurvedic Council Act, 
Nursing Council Acts, Dentists Acts, Homeopathy Council Acts etc., 


y aggrieved person can make a complaint to the concerned Medical Councils under which the 
octor or health professional is practising. A similar complaint may also be made to the 
Secretary, Ministry of Health & Family Welfare. It may be noted herein that, these Councils and 
Ministry is empowered to regulate the conduct against those persons who are practising without 
ossessing recognised medical qualifications. 


Machinery at the State level 


complaint may be made to the concerned Medical Councils at the State level or to the" 

ecretary, Ministry of Health and Family Welfare. The State Councils and the Ministry are 

powered under the related legislation to regulate the conduct and to prescribe minimum 
dards for the colleges providing medical education and also the hospitals providing Health 


ervices. 


Machinery at the District level 


Though it is always beneficial to complain to the authorities at the State level, specified above, a 
complaint may be made to the Chief Medical Officer of the concerned District. With the recent 
directive of the Supreme Court in D.K. Joshi v. State of U.P. & others’, it is also the 
responsibility of the District Magistrate and the Chief Medical Officers to identify and take 
criminal action against the unauthorised medical practitioners. Therefore a complaint may be 
made to the District Magistrate for immediate action and relief. 


ET 
4 Civil Appeal No. 2016 of 1996 judgement dated April 25, 2000. 
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KEY QUESTIONS: 
1. Does the Medical Council have the powers to award compensation for the negligent 


act of the medical professionals? 


2. Do the Medical Councils have powers to regulate and take criminal action against 
persons who are not registered and practising medicine without authority? 


3. Are the medical professionals who are governed by the Medical Council Acts 
comes under the purview of Consumer Protection Act? 


4. Can the Medical Councils take action against a doctor for violating the principle of 
‘professional confidentiality’? 


5. Do the District Magistrates and Chief Medical Officers in a District have the 
powers to take criminal action against persons unauthorised to practice medicine? 


EXPERIENCES 


Homeopath Practising Allopathic Medicine 


t was ruled by the Supreme Court in Poonam Verma v. Ashwin Patel and others’ that the nght 
practice in allopathic or other systems of medicine is regulated by separate and independent 
cal and central acts (see chapter 3, section V.3 for further discussion of this case). The 
plication of the various statutory provisions is that no person can practice medicine in any 
tate unless he possesses the requisite qualifications and is enrolled as a medical practitioner on 
he State Medical Register. The consequences for the breach of these provisions were indicated 
subsection 3 of the 1959 Act. Therefore, according to the court, if a person practises medicine 
ithout possessing either the requisite qualifications or enrolment on any State Medical Register, 
e becomes liable to be punished. It is also held that notwithstanding the fact that in all the 
ystems of medicine, the patient was always a human being and all that anatomy and physiology 
f every human being all over the world, irrespective of the country, habitat and region to which 
e may belong, it did not mean that a person having studied one system of medicine could claim 
o treat the patient by drugs of another system which he might not have studied. The Court 
er held that “since the law under which the respondent No. 1 was registered as a medical 

ractitioner, required him to practice in homeopathy only; he was under a statutory duty to not to 

ter the field of any other system, that is, allopathy.” According to the Court he had trespassed 
to a prohibited field and was accordingly liable to be prosecuted under section 15(3) of the 


dian Medical Council Act, 1956. 


5 1996 (4) CTJ 465 (SC) 
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Role of Indian Medical Council & State Medical Councils 


Supreme Court in Indian Medical Association v. V.P. Shanta & Others, ruled that, 

edical practitioners, though belonging to the medical profession are not immune from a claim 
damages on the ground of negligence. The fact that they are governed by the Indian Medical 
uncil Act and are subject to the disciplinary control of Medical Council of India and/or State 
ical Councils is no solace to the person who has suffered due to their negligence and the 

t of such person to seek redress is not affected." 


Medical Professionals under the Consumer Protection Act 


Indian Medical Association v. V.P. Shantha’ the Supreme Court observed that, professional 
en should possess a certain minimum degree of competence and that they should exercise 
asonable care in the discharge of their duties. In general, a professional man owes to his client 
duty in tort as well as in contract to exercise reasonable care in giving advice or performing 
rvices. Immunity from suit was enjoyed by certain professions on the grounds of public 
terest. The trend now is narrowing of such immunity. Medical practitioners do not enjoy any 
unity, and they can be sued in contract or tort on the grounds that they have failed to 
ercise reasonable skill and care. Thus medical practitioners, though belonging to the medical 
ofession, are not immune from a claim for damages on the ground of negligence. Despite the 
act that they are governed by the Indian Medical Council Act and are subject to the disciplinary 
ntrol of Medical Council of India and/or State Medical Councils, the Supreme Court ruled that 
they cannot be said to be outside the purview of the provisions of the Consumer Protection Act, 


986." 


Medical Council’s Jurisdiction to Award Compensation 


Y. Meenakshi v. Dr. H. Nandeesh & Anr*, the complainant underwent a Caesarean operation 
n 1-8-1980. A urologist on 23-3-1987 discovered gross enlargement of left kidney and left 
eter which was found legated at its lower 3rd due to a previous operation. The complainant 
mplained to the Karnataka Medical Council on 24-4-1987 soon after discovery of deficiency 
n 23-3-1987. It was observed by the State Commission that, the cause of action for filing a 
pondent 1 for his negligence and compensation arose on 23-3-1987. 

e complainant ought to have been fled on or before 23-3-1990. The Commission dismissed 
e complaint by rejecting the plea taken by the complainant that she wanted to get confirmation 
om the Karnataka Medical Council regarding the negligence of Respondent 1 and after she got 
confirmation she had filed this complaint. The Commission held that, the Karnataka 
edical Council has no jurisdiction to award compensation to the complainant. It could only 
take action against the Respondent 1 for his negligence by administering a warning or removing 
his name from the list of Registered Medical Practitioners by cancelling his registration. The 


mplaint against the Res 


3. 
6 ATR 1996 SC 550 
7 1995 (6) SCC 651 
® 1991 (II) CPJ 533 
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ing of the Medical Council as regards the negligence of Respondent 1 cannot be binding on 
Commission. It further ruled that, there is no provision for condoning the delay for filing 
plaints. Therefore, the complainant cannot take advantage of the fact that she was waiting 
the decision of the Medical Council after having come to know about the deficiency in 

ice of Respondent 1 on 23-3-1987. The Commission held the Complaint filed by the 
mplainant on 15-1 1-1990was barred because of delay in filing the complaint. 


Inaction of Medical Associations Deprecated 


e Maharashtra State Commission in Heirs & Legal Representative of the deceased Arvind 
mar Himmatlal Shah v. Bombay Hospital Trust’, herein the complainants made frantic efforts 
approach the different authorities. However, no cognisance of the complaint was taken by any 
edical organisation. The complainant had written a letter to the Indian Medical Association, 
ew Delhi about the carelessness and indifferent attitude of doctors and staff of the Bombay 
ospital in treating the patient. They were informed that the Indian Medical Association has no 
atutory power and authority to look into cases for negligence of doctor. The Indian Medical 
ociation, Mumbai Branch simply advised the complainants to forward the complaint to the 
ident of the Maharashtra State Council. The State Commission noted with concern that we 
e deeply grieved to note the inaction on the part of these highest professional bodies meant for 
e observance of the professional conduct of the practising doctors and the hospitals. 


Liability Of Doctor For Violating Professional Confidentiality: 


e implications of Mr. ‘X’ v. Hospital ‘Z 10 35 discussed in detail in section V.10 of Chapter 3. 


Role of Chief Medical Officers and District Magistrates to Initiate Criminal Action 
Against the Unauthorised Medical Practitioners: | 


e Supreme Court in its judgement in D.K. Joshi v. State of U.P. & Ors" deals with the issue 
f persons unauthorised to practice medicine in the State of U.P. This is discussed in detail in 


ection V.3 of chapter 3. 
CONCLUSIONS AND SUGGESTIONS 


A detailed examination of the various provisions contained in the Medical Council of 
dia Act, 1956 reveals that although, the Act made provisions for regulations of doctors, 
ospitals and nursing homes, it is silent with regard to protection of the interests of persons who 
have suffered negligence or deficiency in the service rendered by members of the medical 
profession. The Medical Council of India Act also provided for setting up the State Medical 


iA, 
9 4992 (2) CPR 154 
19 4998 (8) SCC 296, 
Civil Appeal No. 2016 of 1996 dated April 25, 2000 
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uncil’s for regulations of conduct of medical professionals. Though the NCT of Delhi 

ed Statehood in 1994, a Medical Council for NCT of Delhi was set-up only this year. The 
eral procedure followed by the Indian Medical Council is that even if a complaint of 
sconduct is made against a doctor or medical professional, the MCI will forward the complaint 
the concerned State Medical Council for necessary action. If the complainant is not satisfied 
th the decision of the State Council, he is advised to approach the concerned State 
vernment. In general, the doctors are local members of concerned Medical Councils and are in 
osition to influence the State Councils, resulting in grave injustice to the complainants. This 
be remedied by empowering the Medical Council of India with the powers to take strict 
sciplinary action and redress the grievances of the complainants by making suitable 
endments under the Act. 


It has been found that many of the colleges/universities providing medical education to 
e students and the hospitals attached with them lack basic minimum standards and facilities. 
improve the conditions in these colleges/universities, it is necessary on the part of the 
edical Council of India to conduct periodic checks on these colleges and take action including 
cellation of licences of those institutions not adhering to the basic norms. 


It has been found that doctors practising homeopathy, ayurvedic or unani system of 
edicine also practice allopathy. This has serious repercussions. The Courts have also taken a 
ious note of this and ruled that if a person practices medicine without possessing the requisite 
ualifications or enrolment under the Medical Council Act, he becomes liable to be punished 
ith imprisonment and fine. The Court added that, since the law requires him to practice in a 
articular system of medicine he is under a statutory duty not to enter in the field of other 
stems. According to the Supreme Court a person who does not have knowledge of a particular 


stem of medicine but practices in that system is a “quack”. 


In India, particularly in rural areas, many patients take recourse to alternate systems of 
edicine and often consult “quacks”. Herbalists, tantriks, hakims, vaidhs and others are also 
ery popular in rural areas. A time has come when we must deal with them with a heavy hand. 
is is pressing because of the lack of education and general awareness among people living in 
illages, particularly due to non-availability of adequate medical services. We therefore 
ecommend that the Indian Penal Code and Medical Council Acts be amended in such a way to 


rescribe deterrent punishment for the violators. 


Steps should be taken to implement the judgement of the Apex Court in D.K. Joshi v. 
tate of U.P. & Ors'2. wherein the Court directed the District Magistrates, and Chief Medical 
fficers of all the Districts in U-P. to identify and take appropriate action against all the persons 
practising medicine without recognised qualifications. The Medical Council of India may give 
wide publicity to the judgement so that the other States may also follow the same procedure for 
preventing the entry of “quacks” in protecting the life and health of individuals. 


ee 
2 Civil Appeal No. 2016 of 1996 dated April 25, 2000. 
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The following norms may be incorporated in the MCI guidelines for observation by all 
Medical Professionals and hospitals/health centres/dispensaries: 


(i) 
(1) 


(i11) 


(iv) 
(v) 


(vi) 
(vii) 


(viii) 
(ix) 


(x) 
(x1) 


(x11) 


(xiil) 


Records in hospitals and nursing homes must be properly maintained. 


Adequate care should be taken so that there is no inflow of visitors, which may 
be a cause of infection and may create other complications. 


Doctors whether in government hospitals or in private hospitals, should clearly 
take note of the clinical history of the patient and supply the patient a health 
record containing the same so that in gradual process each patient would be in 
possession of the health record which will facilitate further treatment and as and 
when necessary. 


Emergency operations must take place within a reasonable time. What would be 
the reasonable time varies from case to case. 


It should be the duty of hospital and nursing homes to seek the assistance of a 
specialist if necessary. 


There should not be an unreasonable delay in providing necessary treatment. 
Life saving drugs must be made available in every hospital and nursing homes. 


Government facilities must display the list of the services available along with 
the list of medicines available. 


It should be mandatory on the part of hospitals and nursing homes to record the 
previous case history of the patient, summary of laboratory reports. 


There should be standardisation of documents relating to treatment. 


The Indian Medical Council and State Medical Council should take immediate 
steps to appoint Committees to examine the aforesaid basic requirements and 
issue directives to the hospitals, nursing homes/dispensaries. 


The Government/Medical Council should notify from time to time the details of 
spurious drugs and ban the same. Further effective measures should be taken to 
implement the same and severe penalties be imposed upon the violators. 


The Government/Indian Medical Council/State Medical Councils should lay 
down the standard of care which the medical professional is required to observe in 
respect to: (i) diagnosis; (11) duty to warn patient of inherent nsk; (iii) treatment, 
(iv) surgery; (Vv) post-operative care. 
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(xiv) All the State Medical Councils should consider formulating guidelines governing 
code of conduct of medical professionals in the lines of the guidelines formulated 
by the Delhi Medical Council. 
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CHAPTER SIX 


LIABILITY OF HEALTH PROFESSIONALS UNDER THE 
CONSUMER PROTECTION ACT, 1986 


LEGAL PROVISIONS PROVIDING HEALTH PROTECTION TO CONSUMERS 
UNDER THE CONSUMER PROTECTION ACT 


The Need To Enact Consumer Legislation 


order to determine the liability of the medical professional under the Consumer Protection 
t, 1986, it is necessary to examine the need for its enactment. The liability of medical 
ofessionals in India under the Consumer Law is of recent origin. At the international level, a 
dmark for the consumer movement took place in 1983 when the Secretary General of the 
nited Nations, in consultation with Governments, submitted guidelines for consumer 
otection to the Economic and Social Council (UNESCO). On 9" April, 1985 the UN General 
embly passed the resolution providing the guidelines under which the Government could 
ake law for better protection of the interests of the consumers. Such a law was needed to 
otect the consumers from hazards to their health and safety, and to make them available 
nsumer justice at speedier and cheaper means. Products injurious to health have also 
creased over the years. Laws were therefore enacted mandating, regulating and overseeing 
ealth care in establishments and institutions. 


uring the last two decades, attention has turned to the quality of the health services. Consumers 
ave not only been conferred a nght to access health care, also to receive quality treatment. 
onsequently, closer attention is being paid to the type of services that are being provided. In 
any developed and developing countries powerful consumer organisations have been 

ental in dealing with the consumer protection laws and in expanding the horizon of such 


Ws. 


India, an important event for the consumer movement was the enactment of the Consumer 
otection Act in 1986. The Act provides a framework for speedy disposal of consumer disputes 
d seeks to remove the evils of the ordinary court system. The Act gives a comprehensive 
efinition of “consumer” who is the principal beneficiary of the legislation. The scope of 
“consumer” has been extended by the Court to bring the parents of child within its fold. The Act 
Iso confers jurisdiction on the Consumer Forums in respect of matters where either there 1s 
efect in goods, a deficiency in service, an unfair and restrictive trade practice, or a matter of 


sharging excessive prices. 
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Important Legal Provisions Concerning Liability of Health Professionals: 


Section 2(b): Who can file a complaint 


omplaint can be filed generally by any of the following: 


(i) Consumer or; 


(ii) Any voluntary consumer association registered under the Societies Registration 
Act or under any law for the time being in force; or 


(iii) The Central Government or any State Government, 


(iv) One or more consumers where there are numerous consumers having the same 
interest. 


tion 2 (d) (ii). Who is a Consumer? 


consumer is one who hires or avails of any services for consideration which has been paid or 
omised or partly paid and partly promised, or under any system of deferred payment and 
cludes any beneficiary of such services other than the person who hires or avails of the services 
r consideration paid or promised, or partly paid and partly promised, or under any system of 
ferred payment, when such services are availed of with the approval of the first mentioned 


n. 
ion 2(e). “Consumer Dispute” 


“consumer dispute” means a dispute where the person against whom a complaint has been 
ade or disputes the allegations contained in the complaint. 


ection 2 (f). “Defect” 


“defect” means any fault, imperfection or shortcoming in the quality, quantity, potency, purity 
standard which is required to be maintained by or under any law for the time being in force 
der any contract, express OF implied or as is claimed by the trader in any manner whatsoever in 


lation to any goods; 


ection 2 (g). “Deficiency” 


“deficiency” means any fault, imperfection, shortcoming or inadequacy in the quality, nature 
e which is required to be maintained by or under any law for the time 


ind manner of performanc 
formed by a person in pursuance of a contract or 


yeing in force or has been undertaken to be per 
stherwise in relation to any service. 


: 
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tion 2(0). “Service” 


‘service” which is made available to potential users, includes the provision of facilities in 
ection with banking, financing insurance, transport, processing, supply of electrical or other 
, board or lodging or both, housing construction, entertainment, amusement or the service 
of charge or under a contract of personal service. 


me limit for filing the complaint 

tion 3 clearly stipulates, inter alia, that subject to provisions contained in sections 4 to 24, 
ery suit instituted, appeal preferred, and application made, after the prescribed period, shall be 
smissed, although limitation has not been set up as a defence. However, if the period 
escribed expires on a day when the court is closed, then the aforesaid proceedings may be 
itiated on the day when the court reopens in terms of section 4. Further, under Section 5 any 


lay beyond the period of limitation may be condoned if the complainant satisfies the 
rum/Commission that he had sufficient cause for not filing the complaint within such period. 


ontents of the Complaint 
e complaint must contain, inter alia, the following particulars: 
1. the name, description and address of the complainant, 


2. the name, description and address of the opposite party or parties, so far as they can 
be ascertained; 


3. the facts relating to the complaint and when and where they arose, 


4. documentary and other evidence in support of the allegations contained in the 


complaint; 
5 the relief which the complainant claims; 


6. signature of the complainant or his authorised representative. 


at constitutes a complaint 
complaint can be made in writing, inter-alia, in regard to one or more of the following: 
1. Defect in goods; 


2. Deficiency in service; 


3. Unfair trade practice; and 
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4. Charging of excessive price on goods 


STRUCTURE 


THE LEGAL SYSTEM 
UNDER CONSUMER PROTECTION ACT, 1986 


SUPREME COURT OF INDIA 
[Section 23 of the Act] 


NATIONAL COMMISSION 


[All the claims above 20 lakhs] 
(u/s 20-24) 


STATE COMMISSION 


[Claims less than 20 lakhs] 
(u/s 16-19) 


DISTRICT FORUM 


[Claims less than Rs. 5 lakhs] 
(u/s 9-15) 
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. PROCESSES 
cedure for filing complaints 


mplaints can be filed in person before the appropriate Forum/Commission, or may be sent by 
st to such Forum/Commission. No fee is to be paid for filing the complaint. It is also not 
sary to engage an advocate under the Acct. 


ere to file the complaint 


e Act envisages three-tier machinery at the district, State and national level to settle consumer 
sputes, as follows: 


District Forum 


ach district shall have a Consumer Disputes Redress Forum known as a 'District Forum'. The 
istrict Forum shall be located at the headquarter of the district. Each District Forum shall 

nsist of a president and two members (one of whom shall be woman). The District Forum can 
tertain the complaints where the total claim including compensation does not exceed rupees 
ve lakhs. Any appeal from the order of the Distnict Forum shall lie to the State Commission 


ithin 30 days from the date of the order. ' 


. State Commission 


very State shall have a Consumer Disputes Redress Commission. Each State Commission shall 
nsist of a president and two members (one of whom shall be a woman). The State 

mmission can entertain the complaints where the total claim exceeds rupees five lakhs but 

oes not exceed rupees twenty lakhs. It can also entertain an appeal from the Distnict Forum 
ithin the State. An appeal from the order of the State Commission shall lie to the National 
mmission within a period of 30 days from the date of the order.” 


. National Commission 


t the central level there is a National Consumer Disputes Redress Commission known as the 
ational Commission. The National Commission is located at New Delhi. The National 
mmission shall consist of a President and four members (one of whom shall be a woman). 

e National Commission can entertain complaints where the total claim exceeds rupees twenty 
akhs. It can also entertain an appeal against the order of the State Commission. An appeal 


— OO 
! See Sections 9 to 15. 
2 See sections 16 to 19. 
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the order of the National Commission shall lie to the Supreme Court of India within a 
od of 30 days from the date of the order.’ 


e limit for deciding complaints 


ere a complaint does not require analysis or testing of the goods, it should be decided as far as 
ssible within a period of three months from the date of receipt of notice by the opposite party, 
d within five months of it requires analysis or testing of the goods. 


tion 24. Finality of Orders 


ery order of a District Forum, the State Commission or the National Commission shall, if no 
peal has been preferred against such order under the provisions of this Act, be final. 


ppeals” to Supreme Court 


nder Section 23 of the Consumer Protection Act, 1986 any person aggrieved by an order made 
the National Commission in exercise of its powers conferred by sub-clause (1) of clause (a) of 
tion 21 may prefer an appeal against such order to the Supreme Court within a period of thirty 
ys from the date of the order: The Supreme Court may entertain an appeal after the expiry of 
e period of thirty-days if it is satisfied that there was sufficient cause for not filing it within that 


eniod. 
onsequences of filing frivolous or vexatious complaints 


ere a complaint is found to be frivolous or vexatious, it shall be dismissed for the reasons to 
e recorded in writing by the concerned Forum/Commission. It may also pass an order that the 
mplainant shall pay to the opposite party such cost, not exceeding ten thousand rupees, as may 


e specified in the order. 


KEY QUESTION 


1. Should the Act be amended to cover the services rendered free of charge to all at 
government hospitals, health centres, private hospitals, dispensaries and nursing homes? 


2. Would the legal representative of the consumer or beneficiaries be entitled to file a 
complaint for deficiency of service? | 


3. Isa Consumer Commission competent to deal with most intricate issues of medical 


: negligence? 


ee oF OLS 
3 See Sections 20 to 24. 
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4. What should be the penalty if the complaint is found to be malafide? 


5. Is a doctor liable for negligence under the Act for not telling the patient that his ailment is 
incurable ? 


6. Isa doctor liable for negligence for making a wrong entry about the patient’s ailments ? 


7. Is the doctor liable for negligence for non-removal of kidney stone if the consent letter 
obtained does not mention removal of a kidney stone? 


8. Is the hospital authorities vicariously liable for the negligent acts of doctors hired or 
employed by them? 


EXPERIENCES 


Indian Medical Association Case: An Epoch Making Judgement 


e Indian Medical Association case’ is an epoch making judgement of the Supreme Court on 
is subject. Here the Supreme Court ruled that, 


) Service rendered to a patient by a medical practitioner (except where the doctor renders 
service free of charge to every patient or under a contract of personal service), by way of 
consultation, diagnosis and treatment, both medicinal and surgical, would fall within the 
ambit of “service” as defined in Section 2(1)(0) of the Act. 


The fact that medical practitioners belong to the medical profession and are subject to the 
disciplinary control of the Medical Council of India and/or State Medical Councils 
constituted under the provisions of the Indian Medical Council Act would not exclude the 
services rendered by them from the ambit of the Act. 


“contract of personal service” has to be distinguished from a “contract for personal services”. 

the absence of a relationship of master and servant between the patient and medical 
ractitioner, the service rendered by a medical practitioner to the patient cannot be regarded as 
ervice rendered under a “contract of personal service”. Such service 1s service rendered under a 
contract for personal services” and is not covered by exclusionary clause of the definition of 


service” contained in Section 2(1)(0) of the Act. 


e expression ‘contract of personal service’ in Section 2(1)(0) of the Act cannot be confined to 


ntract for employment of domestic servants only and the said expression would include the 


smployment of a medical officer for the purpose of rendering medical service to the employer. 
The service rendered by a medical officer to his employer under the contract of employment 
would be outside the purview of 'service' as defined in Section 2(1)(0) of the Act. 
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Service rendered free of charge by a medical practitioner attached to a hospital/nursing 
home or a medical officer employed in a hospital/nursing home where such services are 
rendered free of charge to everybody, would not be "service" as defined in Section 
2(1)(0) of the Act, the payment of a token amount for registration purpose only at the 
hospital/nursing home would not alter the position. 


Service rendered at a non-Government hospital/nursing home where no charge 
whatsoever is made from any person availing the service and all patients (rich and poor) 
are given free service-is outside the purview of the expression “service” as defined in 
Section 2(1) (0) of the Act. The payment of a token amount for registration purpose only 
at the hospital/Nursing home would not alter the position. 


Service rendered at a non-government hospital/nursing home where charges are required 
to be paid by the persons availing such services falls within the purview of the expression 
“service” as defined in Section 2(1)(0) of the Act. 


Service rendered at a non-Government hospital/nursing home where charges are required 
to be paid by persons who are in a position to pay and persons who cannot afford to pay 
are rendered service free of charge would fall within the ambit of the expression’ service’ 
as defined in Section 2(1)(0) of the Act irrespective of the fact that the service is rendered 
free of charge to persons who are not in a position to pay for such services. Free services 
would also be "service" and the recipient a "consumer" under the Act. 


Service rendered at a government hospital/health centre/dispensary where no charge 
whatsoever is made from any person availing of the services and all patients (rich and 
poor) are given free service as defined in Section 2(1)(0) of the Act. The payment of a 
token amount for registration purpose only at the hospital/Nursing home would not alter 
the position. 


Service rendered at a Government hospital/health centre/dispensary where services are 
rendered on payment of charges and also rendered free of charges to the ambit of the 
expression “service” as defined in Section 2(1)(0) of the Act, irrespective of the fact that 
the service is rendered free of charge to persons who do not pay for such services. Free 
service would also be 'service' and the recipient a “consumer” under the Act. 


Service rendered by a medical practitioner or hospital/nursing home cannot be regarded 
as service rendered free of charge if the person availing of the service has taken an 
insurance policy for medical care where under the charges for consultation, diagnosis and 
medical treatment are borne by the insyrance company and such service would fall within 
the ambit of the term 'service' as defined in section 2(1) (0) of the Act. 


Similarly, where, as a part of the conditions of service, the employer bears the expenses 
of medical treatment of an employee and his family members dependent on him, the 
service rendered to such an employee and his family members by a medical practitioner 
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or hospita/nursing home would not be free of charge and would constitute “service” 
under section 2(1)(o) of the Act. 


Supreme Court, while formulating the above guidelines, upheld the judgement of the 

tional Commission in Cosmopolitan Hospitals v. Vasantha P. Nair,’ by holding that the 

vity of providing medical assistance for payment carried on by hospitals and members of the 
cal profession falls within the scope of the expression “service” as defined in section 2(1)(0) 
the Consumer Protection Act, 1986. The aggrieved party can invoke the remedies provided 

er the Act by filing a complaint before the Consumer Forum having jurisdiction have been 
held, and the appeals filed against the said judgement have been dismissed. 


e Supreme Court also ruled that the medical practitioners, Government hospitals/nursing 
mes broadly fall in three categories: 


(1) Where services are rendered free of charge to everybody availing the said 
services; 


(ii) | Where charges are required to be paid by everybody availing the said service; and 


(iii) | Where charges are required to be paid by persons availing services but certain 
categories of persons who cannot afford to pay are rendered service free of 


charges. 


ccording to the Supreme Court, "there was no difficulty in respect of the first two categories. 
e Court further ruled that, doctors and hospitals who render service without any charge 
hatsoever to every person availing services would not fall within the ambit of “service” under 
tion 2(1)(0) of the 1986 Act. The payment of token amount for registration purposes only 
ould not alter the position in respect of such doctors and hospitals. 


o far as the second category is concerned, since the service is rendered on payment basis to all 
ersons, they would clearly fall within the ambit of section 2(1)(0) the Act. 


e third category of doctors and hospitals do provide free service to some of the patients 
elonging to the poor class but the bulk of the service is rendered to the patients on payment 
asis. Expenses incurred for providing free services are met out of the income from the service 
dered to the paying patients. The service by such doctors and hospitals to the paying patients 


oubtedly falls within the ambit of Section 2(1)(0) of the Act. 


us, according to the Supreme Court, the word “users” in the phrase "potential users" in Section 
(1)(0) of the 1986 Act also gives an indication that consumers as a class are contemplated. The 
jefinition of “complainant” contained in Section 2(1)(b) of the Act which includes, under clause 
ii) any voluntary consumer association and clause (b) and (c) of Section 12 which enable a 
somplaint to be filed by any recognised consumer association or one or more consumers where 
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are numerous consumers, having the same interest, on behalf of or for the benefit of all 
sumers so interested, also lend support to the view that the 1986 Act seeks to protect the 
ests of consumers as a class. According to the Court, to hold otherwise would mean that the 
tection of the Act would be available only to those who can afford to pay and such protection 
uld be denied to those who cannot so afford, though they are the people who need the 
as more. It is difficult to conceive that the legislature had intended to achieve such 

t. 


Right Of Legal Representative To File A Complaint 


e National Commission in Dr. Sr. Louie & Anr. v. Smt. Kannolil Pathumma & Anr’ ruled 
at, if on account of deficiency in the rendering of services, the death of a consumer occurs then 
s/her heirs who are entitled to the estate of the deceased can file the complaint under the Act. 
e legal representatives of a deceased consumer have locus standi to file a complaint under the 


ct. 


Vasantha P. Nair v. M/s. Cosmopolitan Hospitals (P) Ltd., & Ors,*® it was held that under 

e Act, the grievance can be enforced even by a stranger, for a “complaint” means not only a 
nsumer, but any voluntary consumer registered association and the Central or any State 
yernment who or which makes a complaint. Although the term “consumer” has not been 
efined to include his legal representative, it is elastic enough to include his legal representatives. 
person in whom the rights have become vested by assignment or by operation of law is clothed 
ith these rights and is competent to enforce them. The complainant being the widow of the 
eceased patient could file the complaint and her rights were unaffected by the absence of an 
xplanation in the definition, that a consumer includes his assignee or legal representative. 


i) Legal representative of a deceased consumer cannot file a complaint: 


The State Consumer Disputes Redress Commission, Tamil Nadu in Aparna Doraiswamy 
& Ors. v. Dr. Anandan & Anr’ held that, in a case wherein the father of the deceased had 
paid treatment charges for deceased he is treated as the "consumer". But, if the 
complaint was filed by his wife (mother of deceased, a grandson & grand daughter), such 
complaint cannot be entertained under the Consumer Protection Act, 1986. 


il) Parents of child - if consumer: 


Section 2(1)(d) defines “consumer” to include, not only a person who buys goods for 
consideration but also includes any user of such goods. Similarly, it covers any person 
who hires any services for consideration and also includes any beneficiary of such 
services other than the hirer. The Supreme Court, in M/s Spring Meadows Hospital 


See Indian Medical Association v. VP. Shantha & Ors, AIR 1996 SC 550 
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(Noida) & Anr v. Harjol Ahluwalia & Anr,"° held that when a young child is taken to a 
hospital by his parents, and the child is treated by the doctor, the parents would come 
within the definition of “consumer” having hired the services. The young child would 
also become a “consumer” under the inclusive definition, being a beneficiary of such 
services because the definition is wide enough to include not only the person who hires 
the services but also the beneficiary of such services. Thus, both the parents of the child 
as well as the child would be consumer within the meaning of Section 2(1)(d)(ii) of the 
Act and as such both of them can claim compensation under the Act. 


Complaint Can Be Filed Only In The District Where The Parties Resides Or Cause 
Of Action Arose 


e State Commission, Maharashtra, in Shri. Deepak Behl v. Dr. Narendra M. Rege,"’ heard 
appeal filed by the complainants for the enhancement of compensation awarded by District 
rum Nasik. The Commission noted that the documents clearly revealed that the opposite party 
in Bombay and that the case papers show that the prescriptions were made at Bombay. No 
of the cause of action arose at Nasik. It was therefore, an error on the part of the District 
rum to have tried the case at Nasik. Although this appeal is for enhancement of the 
mpensation, the basic issue of jurisdictional error cannot be ignored. It is also to be found that 
e€ opposite party has contended that no payment was made towards the fees. While allowing 
e appeal the State Commission held that, the order of the District Forum Nasik is set aside. 
e complainant was remitted to District Forum, Mumbai Suburban District (Proper Forum) for 
isposal according to law. There should be however, no order as to cost. 


Jurisdictional Aspects 


Jurisdiction of Consumer Forum to Award Compensation to the Minor Child: 


The National Commission, in M/s Spring Meadows Hospital (Noida) & Anr v. Harjol 
Ahluwalia & Anr,’ held that section 14 of the Act, authorises the Commission to pass 
appropriate orders under one or more of the clauses (a) to (i) and clause (d) for award of 
compensation. The commission is entitled to award compensation for any loss or injury 
suffered by the consumer due to the negligence of the person whose services had been 
hired. It would be up to the Commission to award compensation to the minor child who 
has suffered injury and not the parents. In other words, the compensation is to the minor 
child who has suffered injury, and not the parents. 
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Jurisdiction of the Consumer Forum to decide matters relating to charging of fees: 


In B.S. | Hegde v. Dr. Sudhansu Battacharya,"* it was observed by the National 
Commission that there was no evidence of any post operative cardiac complication 
having arisen to the complainant during the post operative period. There was no evidence 
of any deficiency in service on the part of the Opposing party either in performing the 


operation or in rendering adequate care considering that there was no serious 
complication during the post operative care. 


No jurisdiction to decide intricate issues: 


In Gurdip Singh Sidhu v. Dr. Daljit Singh Eye Hospital Pvt. Ltd,/4 the Commission held 
that intricate issues of fact, requiring voluminous evidence are outside the purview of the 
Consumer Forums. It should be decided by the Civil Court. 


The Supreme Court, in Jndian Medical Association v. V.P. Shantha,'* conceded that, 
sometimes complicated questions requiring the recording of evidence of experts may 
arise in a complaint about deficiency of service based on the ground of negligence in 
rendering medical services by a medical practitioner; but this would not be so in all 
complaints about deficiency in rendering services by a medical practitioner. It observed 
that there may be cases which do not arise such complicated questions and the deficiency 
in service may be due to obvious faults which can be easily established. Examples 
include: removal of the wrong limb; the performance of an operation on the wrong 
patient; giving injection of a drug to which the patient is allergic without looking into the 
out-patient card containing the warning; use of wrong gas during an anaesthetic; or 


leaving inside the patient swabs or other items of operating equipment after surgery. 


The issues arising in the complaints in such cases could be speedily disposed of by the 
procedure that was being followed by the Consumer Disputes Redress Agencies, and 
there was no reason why complaints regarding deficiency in service in such cases should 
not be adjudicated by the Agencies established under the Act. The Court ruled that, in 
complaints involving complicated issues requiring recording of evidence of experts, the 
complainants could be asked to approach the civil court for appropriate relief. It added 
that, Section 3 of the Consumer Protection Act, 1986 which prescribes that the 
"provisions of this Act shall be in addition to, and not in derogation of the provisions of 
any other law for the time being in force" preserves the right of the consumer to approach 


the civil court for necessary relief. 


Earlier in Ms. Special Machines, Karnal v. Punjab National Bank,” the National — 
Commission held that the mere fact that witnesses may have to be examined and their 
cross-examination may also be necessary, is not by itself a valid ground for refusing 


B 1993 (3) CPR 414 
% 1994 (2) CPR 706 
18 1995 (6) SCC 651 
~¥ 1991 (2) CPJ 202 


a") ‘\- 


con caver eee ssrasene) o08 


7 yas bee * 


® 


ie 


4 HVSD' y ; 


wt + 


13 ev rane 
wpa conegudieradd, ah ont Shon! oe 
"o oorbive Ge agw ovat lt 000 
reset ep ei 
on galzonin WYO Time pallantunctrot 
BuPhie Jo OI aris Time AGo 3469 sou pepe ep 

Sine ovetege eal 


e444 
7 
sol) getintmelioc it: 


2ouaet stesbiai 


La 


“yy 4 paso Ra ae ee 
abet id oral 


oho asatterondon § 


niger Dene yt a 


a? Sv 


ae. 


tip 


rina! Spaces oairata sean. 
‘ Piers Sag ee A =. 
9 ; ; = 


ee at ae 
a ee 3 ieee ray aeihects 
- ra % a one =< a" eee afi ia tab se. a vale rise . 
as spat ge: = ee aa ee 
es ae Waieedieth Peete 
lam ea So oe eee, 
. ie ages *c Pater nee 3 
mee 48 me ee Ray. 
we ree at oe 
ae gas oe a 
wae er. 
al q 


is Roles ain eaithag: bite 
AR FOP hitmars ‘siete. . 


ay 


(iv) 


8] 


adjudication of the dispute before the Redress Forum constituted under the Consumer 
Protection Act. It is also to be remembered from the very purpose for which the statute 
has been enacted is to provide a cheap and speedy remedy to aggrieved consumers by an 
alternative to the time consuming and expensive process of civil litigation. The statute 
thus clearly contemplates that the Redress Forums constituted under it are to decide cases 
filed before them after taking such oral and documentary evidence as may require. If 
jurisdiction is declined by the special Redress Forums set up under the Act on the mere 
ground that examination and cross-examination of witnesses would be necessary, it 
would amount to unjust denial of the benefits of the Act to the aggrieved consumer by 
erroneous abdication of its jurisdiction by the Forums. 


The National Commission in Abdul Sukur y. State of Orissa’’, also held that the mere fact 
that witnesses may have to be examined and their cross-examination may also be 
necessary, is not by itself a valid ground for refusing adjudication of the dispute before 
the Redress Forums constituted under the Consumer Protection Act. 


The view was reiterated in R. Gopinath v. Eskeyee Medical Foundation."* It further 
referred to the ruling of the Supreme Court in Indian Medical Association Case, wherein 
it was observed that, “in cases involving complicated issues requiring recording of 
evidence of expert the complainant can be asked to approach the civil court. It is to be 
noted that the Supreme Court did not hold that in such cases the consumer agencies 
ceased to have jurisdiction; it only indicated a possibility in the interest of the patient. 


Necessity of Expert Evidence: 


It was observed by the State Commission, Gujarat in Minaben Yogeshkumar Pathak v. 
Dr. Kalindiben Dave’ that, no expert evidence had been led on behalf of the complainant 
to prove the negligence on behalf of the complainant. Doctors who joined the opponent 
in performance of the first operation and those who performed the second operation have 
not been examined as witnesses by the complainant. Evidence of these doctors was the 
best evidence, which the complainant could have produced. If she has kept back the best 
evidence, which was available to her, the adverse inference that there was no negligence 
on the part of the opponent could have been drawn against her. 


Maintainability Of A Complaint During The Proceedings Of A Criminal 
Complaint: 


In Hansaben Lakshmiparasad Pandya v. Swastikbhai Joshi,” the State Commission, Gujarat, 


dealt with the contentious issue of the dismissé 
medical treatment without qualifications as val 


al of a complaint claiming damages for giving 
dya. The proof in the criminal case and in the 
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complaint case are different. In a criminal case, the complainant is required to prove the guilt 
beyond reasonable doubt whereas in this complaint she has to prove her case, which raises a 
ee mpacn against the opposite party. Even if the criminal case may fail still the decree can be 
eget this case if the opposite party is found to be negligent in administering the drug or 
wrongly prescribing the drug or any other ill treatment not warranted by the facts and 
circumstances of the case. The State Commission further held that, the District Forum has 


committed an error of law in dismissing the complaint. The complaint not having been decided 
on merits, the matter was remanded back to the District Forum. 


6. Standard of Proof 


The State Commission, Tamil Nadu, in Vittal Asha Bai v. Hisamuddin Papa,”' wherein the 
complainants case was that the opposite party examined her and gave a certificate stating that she 
had no pregnancy. The doctor contended that the complaint having been filed more that two and 
a half years after the alleged medical check up of the complainant, he does not remember 
whether the complainant came to him for medical check up as alleged by her. The complainant 
had not filed any document whatsoever to prove that the opposite party did make medical check 
up and issued a certificate as stated by her. She had filed an affidavit of her own just repeating 
what has been stated in the complaint. On these facts, the State Commission held that, on the 
basis of this affidavit alone, it cannot be said that her case must be true and indeed there was 
deficiency in service on the part of the opposite party in giving a wrong medical certificate. The 
Commission accordingly held that, no award can be passed in favour of the complainant. 


a. Condoning Delay 


In Mukunda Lal Ganguly v. Dr. Abhijit Ghosh & Anr,” the eye operation of complainant was 
done in 1989 and thereafter the complainant became totally blind. A certificate of total blindness 
issued in December 1989. A complaint was, thereafter filed. Complainant then consulted 
another specialist, on advice of the opponent, was operated again by that specialist in 1992. The 
Commission held that there should be sufficient grounds for condoning delay. 


Complaint barred by limitation: Technical plea not valid 


The case of Y. Meenakshi v. Dr. H. Nandeesh & Anr® is described in detail in section V.4 of 
chapter 5. 


——— 
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8. Service 
(i) Meaning of “Service”: 


The Court observed that a reading of the definition of “service” would indicate that the 
Services contemplated are the services within the meaning of the Act, except excluded 
services mentioned there under. The excluded services are “service free of charge or 
under a contract of personal service”. The concept of “personal service” was then 
examined by the Supreme Court in Indian Medical Association v. V.P. Shantha.“ The 
Court held that the expression “personal service” has a well-known legal connotation and 
has been construed in the context of the right to seek enforcement of such a contract 
under the Specific Relief Act. For that purpose, a contract of personal service has been 
held to cover a civil servant, the managing agents of a company and a professor in the 
university. There can be a contract of personal service if there is relationship of master 
and servant between a doctor and the availing of his services and in that event the 
services rendered by the doctor to his employer would be excluded from the purview of 
the expression under Section 2(1)(0) of the Act by virtue of the exclusionary clause in the 
said definition. The other excluded service is service rendered free of charge. 


In Vasantha P. Nair v. M/s. Cosmopolitan Hospitals (P) Ltd., & Ors” the Commission 
held it was held that the definition of the term “services” is a comprehensive one, and 
means service of any description. The Commission, therefore, rejected the argument that 
the definition, despite its width and inclusive part, means only service rendered in relation 
to goods and in commercial and trade transactions not only abndges the definition but 
mutilates it. 


_ The scope of the expression “services” has been defined in a series of decided cases. The 
Gujarat State Commission in Yashwantbhai Harikrishankar Pandya & Anr. v. Dr. K.C. 
Parikh & Ors.2° held that the expression, “service” has been defined as meaning “service 
of any description” which is made available to potential users. The only two categories 
of service exempted from the purview of the Act under the said definition are (i) “service 
rendered free of charge” or (ii) under a contract of personal service. When Parliament has 
unambiguously defined the expression “service” in such broad language, giving it the 
widest amplitude, there is absolutely no warrant for cutting down and restricting the 
scope of the definition to only service relating to “commercial transactions.” The 
Commission therefore rejected the arguments of the appellants that service rendered by 
hospitals and members of medical profession for consideration will not constitute 
“service” as defined in the Act because it does not relate to a commercial transaction." 
The Commission further held that ‘while a medical officer's service may loosely be called 
personal, it will be incorrect, infelicitous and crude to describe i as “personal service”. A 
contract of personal service involves a master and servant relationship. It will be totally 
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wrong to call the service rendered by a medical doctor to his patient as a ‘personal service’ 
coming within the exempted category mentioned in Section 2(1)(0). 


Again in Dr. A. S. Chandra v. Union of India” it was held that "service rendered for 
consideration by private medical practitioners, private hospitals and nursing homes must 


be construed as 'service' for the purpose of Section 2(1)(0) of the Act. Persons availing 
such services are 'consumers' under Section 2(1)(d) of the Act. 


(ii) Status of Government servant availing free services: 


The Supreme Court in State of Orissa v. Divisional Manager, LIC & Anr’* ruled that the 
Government servants are excluded from the purview of the Act to claim any damages 
against the State under the Act. Therefore, if any claim arises for the contesting 
respondent, it would be open to him to claim, in any other forum, but not under the Act. 
The Court further held that, if the claim is barred by limitation, time taken during the 
entire proceedings shall stand excluded. 


(iii) Status of relative availing free services: 


In S.S. Kahlon & Anr. v. Bawa Hospital & Ors” the Commission held that "it is not 
unusual for a doctor to treat a member of a family friend free of charge. As there was not 
a little of evidence that any operation fee was charged by the opposite parties from the 
complainants, they were held as not the consumers who had hired services of the opposite 
parties for consideration. The services rendered being free of charge, it will not be 
service within the meaning of Section 2(1) (0) of the Act, so the complainants will not be 
“consumers” within the meaning of Section 2(1)(0) of the Act, and not entitled to file 

- complaint." 


(iv) Concept of ‘hire’ / ‘service’: 


It was held in Pavitar Singh & Ors. v. State of Punjab & Anr” that the consideration for 
hire, be it called fee or charge, is that it is a voluntary payment, it is open to a person to 
make the payment and hire the services or refuse to pay and forego the services. A tax on 
the other hand is a levy or imposition made by the Government for public purpose. There 
is no voluntary element in the payment of taxes. No taxpayer has the option to refuse to 
pay the tax legally imposed on him. It is, therefore, clear that the payment of taxes to the 
Government cannot be construed as consideration for the services rendered by the 


Government. 
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Para medical services comes under the purview of the Act: 


It was held in CS. Subramanian v. Union of India®’ that, "Medical practitioner or 
hospitals undertaking and providing para medical services of all kinds and categories, 


would fall within the definition of “service”. A person availing of such service would be 
a ““consumer”’. 


Liability of doctors and nursing homes providing diagnosis and treatment: 


It was held by the Madras High Court in C.S. Subramanian v. Union of India”? that, 
"Services rendered to a patient by a medical practitioner or by a hospital by way of 
diagnosis and treatment, both medicinal and surgical, would not come within the 
definition of ‘service’ under section 2(1)(0) of the Act. Patient who undergoes treatment 
under medical practitioner or a hospital by way of diagnosis and treatment, both 
medicinal and surgical, cannot be considered to be a 'consumer’.” 


Liability of Private Hospitals & Nursing Homes: 


A Division Bench of the Andhra Pradesh High Court in Dr. A. S. Chandra v. Union of 
India® held that, “service rendered for consideration by private medical practitioners, 
private hospitals and nursing homes must be covered as 'service' for the purpose of 
Section 2(1) of the Act and for the persons availing such services are 'consumers' within 
the meaning of Section 2(1)(d) of the Act.” 


Exceptions to “Service” 


_ There are, however, important exceptions to the concept of service viz., that it does not 


include the rendering of any service by the Government hospital, charitable hospital or 
dispensary rendering service free of charge. 


Government Hospitals 


a. 


CGHS does not fall under the purview of Consumer Protection Act: 


It was held by the Delhi State Commission in Prem Chand Sharma v. Director, Central : 
Government Health Scheme,” that "The persons who avail themselves of the facility of medical 
treatment in Government hospitals are not consumers and the said facility offered in Government 


hospitals cannot be regarded as service ‘hired' for 'consideration'.” 
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‘ Government servant availing free services is not a consumer: 


t was held by.the National Commission in Additional Director C.G.H.S., Pune v. Dr. RL. 
ulani s case, that, A Government servant under the Central Government Health Service is 
ta consumer within the meaning of the Consumer Protection Act, 1986 as defined in Section 


(1) @) of the Act and the services rendered to him under the C.G.H.S. does not constitute 
service as defined under section 2(1)(d) of the Act.” 


¢ Payment of token amount for registration does not attract the provisions of the Act: 


The Supreme Court while clarifying the position further in Jndian Medical Association v. V.P. 
Shanta’s case*® held that, "Service rendered at a Government Hospital/Health Centre/dispensary 
where no charge whatsoever is made from any person availing the service and all patients (rich 
and poor) are given free service is outside the purview of the expression 'services' as defined in 
Section 2(1)(o) of the Act. The payment ofa token amount for registration purpose only at 
hospital/nursing home would not alter the position." 


d. No liability of government hospitals and doctors attached with them: 


(i) A patient availing facility in a government hospital is not a consumer and thus not 
competent to file a complaint under Consumer Protection Act.”’ 


(ji) | Medical services rendered by government hospital and doctor cannot be said services 
rendered for consideration hence complaint for such service cannot be said to be a 
consumer.” 


(iii) ~ It has now been finally settled by a judgement of the National Consumer Redress 
Commission in Consumer Unity and Trust Society of Jaipur v. State of Rajasthan & 
Others,®° wherein the status of the doctors of a government hospital in relation to the 
services rendered by him as a doctor has been very elaborately analysed. It was very 
forcefully argued before the National Commission that government hospitals are run by 
public money paid by the taxpayers and that the salary of the doctors being paid out of 
the said money, the services rendered by such a doctor should be deemed to be a service 
for consideration. The Commission held that hold that the services rendered by O.Ps. 
1&3 in this case are not services for consideration as the definition of the services in the 
Consumer Protection Act does not include such services.” 
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tv) By making payment for a patient admitted to a government hospital where every patient 


is entitled to be treated free of charge does not bring the person so paying to be 
consumer" within the definition of the Act. 


(v) In government hospitals every patient is treated free and therefore the services rendered in 
such hospitals cannot be said to be service rendered for consideration.” 


f. Railway Hospital charging nominal fees would not be covered: 


In Laxman Thamappa Kotgiri v. Union of India & Ors,” the State Consumer Redress 
Commission examined the issue of charging a nominal fees for providing treatment to the non- 
railway employees, while providing free services to the Railway employees in a railway hospital. 
They observed that the charges levied by the railways are practically negligible, and do not 
constitute the consideration as defined in the Indian Contract Act. Adequate consideration must 
be seen as valuable. It is the price for a promise or a return for quid pro quo for promise made. 
When there is no such consideration, the case cannot be sustained under section 25 of the Indian 
Contract Act. Although Section 25 of the Contract Act does not define adequate consideration, 
the consideration must be real and not illusory, even if inadequate. When assessing the charges 
referred in this case, the Commission found that these charges are so meagre that they do not 
come on par with adequate consideration. The major items of operation are between Rs. 100/- to 
Rs. 1,000/-. In private hospitals, the same service runs into a couple of lakhs. The costs are 
mentioned only with reference to the maintenance charges of the hospital and if that be so, the 
Commission found that the charges are subsidised to a major extent and do not reflect the real 
charges of the operation. Vasectomy and tubectomy were noted to have a charge of only Rs. 5/-. 
The sophisticated equipment for carrying out major surgery costs in lakhs and millions, and if the 
maintenance cost is worked out to be much more than the fees prescribed in this circular, the 
Commission did not interpret payment to merit a consideration. Taking this proposition vis-a-vis 
the provision of the Consumer Protection Act, the Commission felt that adequate consideration is 
equally important to support the claim under the Consumer Protection Act. The dictum of the 
Supreme Court leaves open this part. The Commission felt that the adequacy of consideration 1s 
important in determining the advantages flowing from the provisions of the Consumer Protection 
Act. The Commission therefore held the view that even after these charges are taken into 
consideration, the service rendered would not come within the paid service from that angle, so 
the case of the complainant cannot be supported. 


While defining the provisions of the Consumer Protection Act, the Commission observed that, 
under Section 2(1)(d)(i)(ii) of the Consumer Protection Act, the word used is “Consideration”. It 
is not qualified by word “any” or “nominal” consideration. Ultimately the history of consumer 
grievances arose on account of defective or inadequate service vis-a-vis the quantum of 
consideration. When “consideration” is not rewarded by adequate service, the grievance — 
becomes a consumers dispute. However, when the consideration is nominal, almost bordering on 
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thout consideration the service cannot come within the scope of consumers dispute. When 

€ subsidy element is predominant, the service is not against any consideration. In this case 

spital is predominantly meant for free service to railway employees. We do not have any | 

vidence to show that some beds are regularly set apart for paid non-railway servants. The 

reponderance of probabilities is that hospital renders free service. A small fraction of paid beds 

ven if found to be existing cannot elevate the hospital to “paid hospital”. Keeping in view the , 
ve, the Commission held the complaint dismissed, with however, no order as to cost. 


charitable hospitals or hospital doing philanthropic services 


Student availing free services charitable hospital 


In Harbhajan Singh v. Dayanand Medical College & Anr™ a postgraduate student of that 
Medical College and Hospital was treated in a charitable hospital. No charges whatsoever were 
either paid or intended to be paid for the treatment, which was provided entirely without 
consideration. As matter of policy, no fee is ever charged from any student of Dayanand 
Medical College and Hospital for medical services rendered by it. The Commission held that, 
services rendered by the hospital being free of charge, it would not be 'service' within the 
meaning of Section 2(1)(0) of the Act. Hence, the complainant cannot be said to have hired the 
service of the opposite parties for consideration. So he will not be a 'consumer' within the 
meaning of Section 2(1)(d) of the Act. 


10. Deficient Services 


A general complaint may be made in respect of any services, which suffer from any deficiency. 
Deficiency’ means any fault, imperfection, shortcoming or inadequacy in the quality, nature and 
manner of performance under any law for the time being in force, or under a contract or 
otherwise in relation to any service. 


(i) Who can make complaint for deficiency of service: Judicial view: 


The National Consumer Redress Commission in M/s Cosmopolitan Hospital v. Vasantha P. 
Nair’s** was invited to determine the issue whether the legal representatives of the consumer or 
beneficiaries are entitled to file a complaint for deficiency of service. The Commission held that 
when the hospital and doctors have agreed to provide medical service for penicideation the 
negligence committed on their part would constitute the “deficiency in the service under the | 
Consumer Protection Act. The Commission also held that the parties who have availed of their 
services and complained as consumer would include legal representative of deceased patient. 
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oir Sultana & Anr. v. Dr. Rupaben D. Patel & Anr* the State Commission held that, 
at 1s however, necessary to establish is deficiency of the service and the loss or injury suffered 
y the consumer due to the negligence of the medical practitioner. 


e Supreme Court in Indian Medical Association v. V.P. Shanta & Ors*’ held that a 


etermination about deficiency in service is to be made by applying the same test as applied in an 
action for damages for medical negligence. 


(ii) Giving wrong certificate amounts to deficiency in service: 


The State Consumer Redress Commission, Maharashtra in Shri. Chandra Sagar D. Rajput & ors. 
vy. Dr. Dinesh J. Shah* held that, certificate indicating VDRL as “Positive for Titre 1:8” issued 
without indicating that result was in the nature of preliminary result subject to conformity test is 
a serious deficiency in service. The Commission while computing compensation further held 
that, looking to the status of husband and wife, believe that cumulative damages of Rs. 50,000/- 
should serve the ends of justice. 


(iii) Level of skill --not highest degree of skill: 


In Dr. Ravinder Gupta & Ors v. Ganga Devi & Ors,” it was held that the acid test for liability 
as enunciated by this Commission is that the law does not require that a doctor in the discharge 
of his duty of care should use the highest degree of skill, since they may never be acquired. It is 
enough for the doctor to show that he acted in accordance with the general and approved 
practice. A mistaken diagnosis is not necessarily a negligent diagnosis. 


In Pearay Lal Varma vy. Dr. A.K. Gupta & Ors” it was held that a practitioner can be held 
liable in this respect only if his diagnosis is so palpably wrong as to prove negligence, that is to 
say, if his mistake is of such a nature as to imply as absence of reasonable skill and care on his 
part, regard being had to the ordinary level of skill in the profession. 


(iv) Departmental enquiry prove no deficiency in service: 


In Bansidhar Panigrahi v. Chief District Medical Officer, Ganjam & Ors*’ the State 
Commission, Orissa, while dealing with a complaint regarding the death of a patient after 
undergoing a tubectomy operation, found that after death of the patient departmental enquires 
were conducted. All the committees could not find out any defect or deficiency. The 
Commission held that ‘she got the infection from her home as others who were operated on the 
same day were not affected by the disease. The Commission further held that, there was no 
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_" on the part of operating surgeon, para-medical persons and the treatment at the 


1. When There Is No Deficiency Of Service 
i) Relevance of expert evidence to prove deficiency of service: 


Narsinhbhai Bimyi Rajput v. Dr. J.K. Patel” herein the appellant complainant, a poor patient 
g Rs. 300/- p.m. consulted the respondent, a skin specialist holding an M.S. degree. The 
ellant contended that the doctor has prescribed medicines and also directed laboratory tests 
d the purchase of medicines. It is alleged the treatment aggravated the disease and ultimately 
e had to consult another practitioner whose treatment was effective. The complainant 
contended that, the laboratory test was not necessary and with a view that the pathologists may 
earn, the respondent had advised for the test. The complainant claimed compensation of Rs. 
1,000/-. The State Commission held that, in absence of any evidence on record to establish that 
the medicines were ineffective for the disease, which the appellant was suffering, it cannot be 
accepted that there was deficiency in service by the respondent. The Commission has dismissed 
the complaint with costs of Rs. 100/- 


12. Duty Of Care 


The State Commission, Maharashtra in Govind Bilumal Sindhi v. Dr. Kiran M. Doshi*® heard 
the complainant of an engineer who met with an accident and was operated by the Respondent. 
During the operation the broken bone pieces were fixed together by two stainless steel screws. 
The complainant complained of pain in the fracture, and upon X-ray the respondent told the 
complainant that two screws fixed in surgery had become loose. The complainant became 
suspicious about the success of the operation and consulted another doctor, and approached the 
Commission alleging negligence by the respondent. The State Commission, after hearing both 
the parties and going through the available records observed that, as for the contention on talk of 
professional honesty, we find the respondent sincere in his efforts to treat the patient. The 
appellant being an educated, intelligent engineer and with the daughter who is a doctor, and son- 
in-law, surgeon himself, attending on him, it is difficult to believe that he was not aware of the 
medical procedure and the expected results of such technique and treatment given by the 
respondent. The kind of surgery which he has been doing and having seen him explain 
personally to the queries made ‘n the Commission, we have no doubt about his medical 
knowledge to do the surgery in this case. The State Commission further held that, to be 
agerieved and affected by the accident and suffer the consequences which lead toa long drawn 
treatment is one thing, but this does not make doctors wrong for trying to retrieve the situation. 
No doctor can claim 100 percent control on curing in health and healing matters. Where they put 
in best efforts to treat sincerely with reasonable skill and care, it should be appreciated | 

| irrespective of the results and not condemn their professional honesty. The Commission did not 


find any fault or negligence on the part of the respondent. 
il 
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Duty of the doctor to save the patient: 


tis held by the Commission in Master Ashok Kumar v. M/s. Agadi Nursing Home & Anr“ 
at, "It 1s the duty of the medical practitioner to make efforts till the last moment to save the 
atient, but the efforts must be sincere and not motivated to exploit the helpless and hapless 
Situation of a patient. If the motivation is to exploit the patient for purpose of bearing or taking 


undue advantage of the emergency it can be construed as negligence and certainly unethical act 
not befitting the noble profession of a medical practitioner." 


13. General Approved Practice Of Standard Of Care 


In Vinitha Ashok v. Lakshmi Hospital & Ors” it was held that, the law does not require that a 
doctor in the discharge of his duty of care should use the highest degree of skill since they may 
never be acquired. It is enough for the doctor to show that he acted in accordance with the 
general and approved practice. A mistaken diagnosis is not necessarily a negligent diagnoses. A 
practitioner can be held liable in this respect only if his diagnosis is so palpably wrong as to 
prove negligence, that is to say, if his mistake is of such a nature as to imply an absence of 
reasonable skill and care on his part, regard being had to the ordinary level of skill in the 
profession.””® 


The Supreme Court of India, in A.S. Mittal v. State of U.P,’ laid down principles regarding 
liability of surveyor if he failed to conduct tests before mass use of saline on the patient. In the 
Lion’s Club eye camp conducted at Khurja, UP, 108 patients were operated. The operated eyes 
of 84 patients were irreversibly damaged owing to postoperative infection. This was due to a 
common contaminating source. The Supreme Court held the doctors liable for negligence and 
directed that in addition to a sum of Rs. 500/- already paid as interim relief. The State 
Government was ordered to pay a sum of Rs. 12,500/- to each victim.” 


(i) Whether standard of care differs from village hospital to city hospital: 


It is held by the State Commission, Gujarat, in Vaghri Gopalbhai Mashabhai v. Parmar 
Navalben Balabhai & Anr,® held that no negligence can be inferred since neither the 
complainant nor any of the witnesses were capable of giving any opinion as to the 
treatment given by the doctor. If the uterus was ruptured when she was examined by the 
doctor, and then travelled about A kilometres in a camel cart, and thereafter 16 
kilometres in a jeep after delivering the first child at residence and where the hands and 
shoulder of the other child were profusely bleeding, the chances of survival were much 
less. This was not a case in which the operation was performed by the doctor where we 
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~ om any negligence. In that village, where there were no facilities available for blood 
stusion, 1t was extremely risky to do any kind of operation considering the patient 


— The Commission held there was no negligence committed in treating the 


Negligence 


Distinction between Medical Negligence under Consumer Law and the Law of 
Torts: 


In Dr. Ravinder Gupta v. Ganga Devi® the State Consumer Redress Commission, 
Chandigarh, held that, there is a clear distinction between medical negligence in the law 
of torts and a deficiency in the medical services undertaken to be rendered within the 
consumer jurisdiction. The latter under the Act undoubtedly includes what is negligence 


in the law of tort, but is somewhat wider and more than the strict liability under the 
former law. 


The concept of negligence: 


A survey of decided cases under the Consumer Protection Act, 1986 reveals that, the 
Indian courts and consumer forums have borrowed and applied the concept of ‘Medical 
Negligence’ under the law of torts. The decided cases also reveals that, as a rule, the law 
is very considerate to the medical profession. Lord Daniel in the case of Hatched v. 
Black,©! opined that the jury must not find a doctor negligent simply because one of the 
risks inherent in an operation actually took place or because in a matter of opinion he 
made an error of judgement. They should only find him guilty when he had fallen short 


of the standard of reasonable medical care. Similarly in Rao v. Ministry of Health, 62 


Lord Justice Denning said that, we should be doing a disservice to the community at large 
if we were to impose liability on hospital and doctors for everything that happens to go 
wrong, We must insist on due care for the patient at every point, but we must not 
condemn as negligence that which is only a misadventure. Mr. Justice Barrie in Moore 
y. Lewisham Group,” observed that, “when there are two genuinely responsible schools 
of thought about the management of a clinical situation, the courts could do no great 
disservice to the community or the advancement of medical science than to place the hall- 
mark of the legality upon one form of treatment. As observed by Lord Nathan in his 
‘Medical Negligence”, “a mistaken diagnosis is not necessarily a negligent diagnosis. 
As observed in Michel v. Dickson™ that, “No human being is infallible and in the present 
state of science even the most eminent specialist may be at fault in detecting the true 
nature of the diseased condition. A practitioner can only be liable in this respect if his . 
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diagnosis is so palpably wrong as to prove negligence, that is to say, if his mistake is of 
such a nature as to imply absence of reasonable skill and care on his part, regard being 
had to the ordinary level of skill in the practitioner.” In Bolam v. Friern Hospital 
Management Committee Mc. Nair J. directed the jury in these terms: 


“A Doctor is not guilty of negligence if he has acted in accordance with a practice 
accepted as proper by a responsible body of medical men skilled in that particular 
Putting in the other way round, a man is not negligent, if he is acting in accordance 


with such a practice, merely because there is a body of opinion who would take a 
contrary view.” 


Determination of negligence: 


It was held by the National Commission in Dr. Sr. Louie & Anr. V. Smt. Kannolil 
Pathumma & Anr* that, "for establishing negligence in diagnosis or treatment on the part 
of doctor, the test is whether he/she has been proved to be guilty or such failure as no 
doctor of ordinary skill could be guilty of it acting with reasonable care.” 


Burden of proof in cases of negligence: 


It has now been settled in a series of cases that, the burden is on the complainant to 
establish that it is on account of the negligence or deficiency in service on the part of the 


opposite party.” 


Further, in Vaghri Gopalbhai Mashabhai v. Parmar Navalben Balabhai & Anr,” the 


Gujarat State Commission held that the burden to prove that the patient died on account 
of negligence of opposite party 1 or 2 lies upon the complainant in view of clear wording 
of section 14(1)(d) of the Consumer Protection Act. As per the provisions of the Act, a 
consumer has to prove two things: 


(1) that he has hired the services of opposite party for consideration; and 


(ii) that the consumer has suffered loss or injury due to negligence of the opposite 


party. - 
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Acts Amounting to Negligence 
) Homeopath practising allopathic medicine: . 


Poonam Verma vy. Ashwin Patel and others” is a leading case on this subject, and is 
discussed in chapter 3, sections I.A and V.3. In yet another case the State re 
Tamil Nadu, while dealing with a similar complaint” about the care of a non-qualified 
provider resulted in the rupture of the uterus. But for the timely medical attendance and 
an emergency operation conducted in the Raju Hospitals, the first complainant would 
have met with a tragic end. On these facts the Commission ruled that "It is widely 
recognised preposition of law that a person will be guilty of negligence, if he/she 
undertakes a task which he/she knows or ought to know that he/she is not qualified to 
perform it. It held that the opposite party had acted rashly, recklessly and with culpable 
negligence and the consequence must, therefore, lie squarely on her shoulders." 


(ii) Liability of doctor for lack of postoperative care: 


The Maharashtra State Commission, Bombay in Heirs and LRs of the deceased 
Arvindkumar Himmatlal Shah v. Bombay Hospital Trust” found the hospital liable, as 
discussed in chapter 5, section V.5.a. 


(iii) | Absence of doctor and duty of care: 


The National Commission in Dr. Sr. Louie & Anr. V. Smt. Kannolil Pathumma & 
Anr® held that, when complication was expected at the time of delivery some qualified 
medical attendant ought to have remained with the patient. Had she been present, she 

would have noticed the first sign of the complication occurring in the patient and she 
could have taken some steps, if possible, to stop further deterioration in the condition of 
the patient. Further the Commission held that, "Death of the patient and her baby were 
due to the negligence of the doctor as she did not exercise reasonable care and skill that a 
doctor should have taken at the time of delivery of the patient particularly when 
complications were expected at the time of delivery. Thus the services rendered to the 
patient by the hospital were defective." 


(iv) Treatment by midwife causing rupture of uterus of patient amounts to negligence: 


In M. Jeevav. R. Lalitha™ wherein, the complainant was being treated by a mid wife 
who is running a hospital resulting into alleged rupture of her uterus and thereby its 
removal and death of her male child. , The National Commission, on appeal, observed that 
even according to the opposite party, the case was a complicated one as the pregnancy 
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had ensured within one year of the previous caesarean and the patient was of a rare blood 
group. In such circumstances, the opposite party was not justified in keeping the 
complainant in her hospital for about 14 hours. The appellant was only a midwife and 
she should not have tried to manage the delivery in her hospital on account of 
complications, which were likely to arise. Thus the appellant undertook the task, which 
she knew or ought to have known that she was not qualified to perform. Keeping in view 
the facts and circumstances of the case the National Commission held that, she is fully 
responsible for the harm, which happened to the complainant and her child. The 


appellant acted rashly, recklessly with culpable negligence and the consequences squarely 
le on her shoulders. 


(v) Paralysis in new born baby while conducting surgery: 


The State Commission, Andhra Pradesh while dealing with a complaint in Baby Ramya, 
represented by her father K. Raji Reddy v. Dr. Mrs. Aruna Reddy & Anr” wherein 
paralysis in newly born baby was occurred due to the negligence on the part of the doctor 
while conducting delivery observed that, the child not only suffers physically throughout 
her life, but it will also affect her career and matrimonial life. It being a permanent 
disability. It further held that "There was deficiency of service on the part of the 
opposite party 1 while conducting delivery. The doctor had not exercised due and 
reasonable care while conducting delivery. Hence opposite party 1 held not only 
responsible for the irreparable loss suffered by the complainant, but was also liable to pay 
damages." 


(vi) | Wrong injection results in paralysis of leg: 


- The State Commission, Chandigarh while dealing with a complaint in Rajinder Lal v. 
Dr. Rulda Singh” wherein the Neurology Department of PGI, Chandigarh certified the 
injection given by the RMP Doctor (1st opposite party) as deficiency in service. It is also 
proved that the doctor administered an injection of “opti-neuron”, which resulted in 
paralysis of his leg leading to permanent disability of 20%. The National Commission 
awarded a sum of Rs. 70,000/- as compensation. 


(vii) Loss of vision due to putting of acid drops: 


The Kerala State Commission in K. Kuttappan v. Beniger Hospital & Ors” in which the 
complainant lost his eye vision of his left eye due to putting of acid drops instead of eye 
drops by the doctors. The State Commission held that the complainant has lost eye vision 
of his left eye and cornea had to be transplanted and the amount of compensation cannot 
be estimated in terms of monitory compensation. Taking into account the fact that he was 
an entrepreneur and on account of loss of vision he was not able to do his business and 
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other circumstances the Commission has awarded Rs. 1,00,000/- to be just and 
reasonable compensation for the loss of vision of the complainant. 
viii) Non-removal of kidney stone while operating a urinary bladder not negligence: 
The Punjab State Commission in Sewa Ram vy. Dr. Vital K. Gupta, K.R. Mission 
Hospital & Maternity Home" rejected the contention that the doctor was negligent by not 
removing stones from a kidney while operating a urinary bladder. The Commission held 
that the surgeon cannot operate the whole body at one go. “He is treating a human being, 
function of a butcher should not be expected from him. It is not only difficult but 
impossible to remove kidney stones from the kidney while operating a urinary bladder" . 
It is also observed that the consent letter does not show that the consent was obtained for 


the removal of kidney stone. The Commission therefore, dismissed the complaint and 
ordered Rs. 2,000/- to be paid by the complainant to the doctor. 


(ix) Liability of doctor for wrong diagnosis: 


It has now been well settled in a series of cases that, no human being is infallible; and in 
the present state of science even the most eminent specialist may be at fault in detecting 
the true nature of a diseases condition. A practitioner can only be liable in this respect if 
his diagnosis is so palpably wrong as to prove negligence, that is to say, if his mistake is 
of such a nature as to imply absence of reasonable skill and care on his part, regard being 
had to the ordinary level of skill in the practitioner.” 


(x) Negligence of nursing home in shifting of patient from to Medical College Hospital: 


In Smt. Anurekha Sahoo v. Orissa Nursing Home & Anr® the complainant, a housewife 
was admitted in a private nursing home for delivery of child. She had to be shifted to the 
Medical College Hospital from the nursing home resulting in death of unborn child. The 
Commission observed that, where a nursing home admits a patient and is not able to 
explain the circumstances under which a patient had to be shifted to another hospital, it 
was held by the Commission that, admission and continuance of such patient in the 
nursing home is a deficiency in service. The Commission awarded a compensation of Rs. 


1,00,000/-. 
(xi) Liability of anaesthetist: 


The National Commission, in Mumbai Grahak Panchayat v. Dr(Mrs) Rashmi B. 
Fadnavis & Ors,*' held that “even if the services of the anaesthetist were hired by the 
gynaecologist, then also the deceased happened to be the beneficiary of medical services 
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— ae and hence a ‘consumer' and that services of the Anaesthetist are 
o . 4 se for by patients themselves, their charges being generally shown separately 
e bill. Thus the anaesthetist who participated in the process of delivery of medical 


Services to the beneficiary is as much liable as the main surgeon herself since the 
negligence has been established. 


6. What Acts Do Not Amount To Negligence 


is a settled law that “if the complainant is not benefited by the system, it is his misfortune. In 
y treatment it is never claimed by the medical profession that every person who receive the 
tment must and should be benefited by the same because the benefits of a particular type of 
ystem or operation or medicine depends upon number of factors. Merely because the patient 
as not relieved from the pain, one cannot jump to the conclusion that the system is bad or that 
e doctor has not given proper treatment. If every one has to benefited by a particular medicine 
T operation then no body will die by disease.” 


i) Negligence should be apparent: 


The State Commission Chandigarh in Shri. N.S. Sahota v. New Ruby Hospital & Ors, r 
observed that, since the present case does not fall in the first category of cases apparent 
negligence on the part of the doctor, the evidence produced by the complainant himself 1s 
considered insufficient to prove negligence of the doctor, more so, in the absence of any 
medical witness produced on the subject. In the matter of giving proper treatment or 
delay, if any, in referring the patient for specialised treatment depends upon the opinion 
given by the experts. There is no evidence on record that the doctors were negligent in 
discharging their duty in the case in question. The burden of proving the negligent act or 
‘wrong diagnosing was on the complainant. The complainant did not produce any direct 
expert evidence to show that the treatment given to his wife by the opposite parties was 
wrong which resulted in her death, alleging deficiency in service. Keeping in view the 
above the State Commission held that, finding no merit in the appeal, the same is 
dismissed with no order as to costs. The order of the District Forum was affirmed. 


(ii) | Negligence on the part of the patient: 


In Master Ashok Kumar v. M/s. Agadi Nursing Home & Anr®™ the Complainant was 
treated for fracture of elbow by a orthopaedic Surgeon. The fracture was properly set. 
But Complainant did not see doctor after some time and there is no material to show how 
aster. On these facts, the Commission held that 
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ii) Examination of pregnant woman by a nurse: 


In Yasmin Sultana & Anr.v. Dr. Rupaben D. Patel & Anr® the State Commission 
observed that the Complainant has not established any deficiency in the service or 
negligence of the opponents in giving the treatment to the complainant or to the newly 
born child. On the contrary, the evidence on record established that the opposite party 1 
had taken profound care. The very fact that the paediatrician was called and he was 
attending, established the due care and caution which the opponents took even for the 
child. Opposite party 1 was a reputed doctor and it was a normal delivery at 30 to 32 
weeks of conception. It cannot be that the nurse examined the complainant and then she 
started bleeding. Opposite party 2, the nurse was an experienced qualified nurse and was 
serving for considerable period with opposite party 1. On the contrary, it was clear that 
natural bleeding had started and the delivery process had commenced. The circumstances 


also establish that no unusual thing had happened and no negligence was shown by the 
opponents. 


iv) Eyesurgery of a minor effect of concealment of material facts by complainant: 


The National Commission in Miss. Gurpreet Kaur (Minor) v. Dr. R.K. Bhutani* while 
dealing with a complaint wherein the complainant had suppressed in her complaint the 
crucial fact that the child had already been operated upon in AJIMS. The relevant records 
of AIIMS were produced. The problem in her eyes had been diagnosed as total cataract 
of left eye and she still had an abnormal condition known as “up drawn pupil” due to 
chronic congenital intrauterine infection. The complainant had not adduced any expert 
evidence on her behalf except for filing her own affidavit. The allegations that the 
respondent had not carried out essential tests like blood and urine before the operation 
-were proved to be wholly false. The complainant had come before the Redress Forum 
deliberately putting forward a false plea and also suppressing material facts. The 
complainant had totally failed to establish that there was any negligence or lack of due 
care, attention or caution on the part of respondent in performing the operation. 


(v) Delay in treating the patient: 


In Amir Ali Shakir v. St. John's Medical College Hospital, 8” the complainant’s son 
injured in a road accident was admitted in a hospital at around 6.15 p.m. and was taken to 
the operation theatre at about 7.40 p.m. During that period fluid was given, blood 
grouping and cross matching was done, X-rays were taken, 19 units of blood was 
arranged and a neurosurgeon was consulted. The victim was died the next day at 4 a.m. 
The Karnataka State Commission, by taking into consideration the facts of the case held 
that, there is no delay or negligence on the part of the doctors and no deficiency of 


Service. 
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i) Liability of doctor for conducting bypass Surgery on diabetic patient: 


In Diwakar Konchady v. Dr. K.N. Charian,® the complainant was suffering from three 
vessel coronary artery disease. He was living on a precarious blood supply for his 
survival. It was at this stage of the disease, the bypass surgery had been undertaken. It is 
observed by the State Commission, Madras that, bypass surgery was not a failure and 
only on account of this bypass surgery, the patient is now alive. The opposite party had 
rightly opted for the bypass surgery in-spite of the fact that the patient was a diabetic and 
was suffering from atherosclerosis. The State Commission held that, there was no 
negligence or deficiency of service in this aspect. 


vii) Blood transfusion of other group after cross matching as life saving procedure: 


In S. Igbal Khan v. Child Trust Hospital, Madras,” as the blood of her group was not 
available and since the case was dire emergency, B positive blood was given to a female 
child, as a life saving procedure. The blood transfusion was given only after cross 
matching. The child took the transfusion well and her haemoglobin went up to 10.9 gms 
from 5.9 gms. The child has had several complications. She was given not only of 
blood transfusion, but dialysis as well. In-spite of treatment by experts, her condition did 
not improve, because of the disease, namely, haemolytic-uremic syndrome, from which 
the child was suffering. On these facts the State Commission, Madras, held that there 
was no negligence or deficiency of service. 


(viii) Failure to prove blood transfusion infected with hepatitis: 


In A. Narain Rao v. Dr. G. Ramakrishna Reddy & Anr,” it was found that the 
complainant had infected with hepatitis even before surgery 1.e. even before the date of 
the blood transfusion. The complainant had failed to prove that the blood transfusion was 
infected with Hepatitis B virus. The National Commission, therefore, has dismissed the 
complaint. 


Further, in Pradeep Kumar H. Trivedi v. Dr. Mahesh V. Shah,*' the State Commission, 
Gujarat, observed that, the complainant was suffering from fever and upon consultation 
the doctor prescribed Quinine and Sulpha tablets. After 10 days of treatment complainant 
did not recover and had to be admitted to hospital of another doctor. The Commission 
concluded that evidence showing that opponent could not be said to be negligent in not 
suggesting blood and urine test. The blood picture of the complainant does not support 
the symptoms stated by the complainant. Complainant cannot be said to have established 
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negligence or want of care and caution i 


Teta N giving tre ; 
In view the above findings the State Co nibhedier ee re rman Keeping 


mmission dismissed the complaint. 


Liability of doctor for adopting conservative method of treatment: 


In Anup Kumar Jana v. Dr. Pabitra Chatterjee,” 


the State Commission, Calcutta 
observed that: 


(i) There was no proper treatment. 
(11) Conservative methods were adopted by the doctors. 
(111) Blood was given without any testing. 


(iv) | The baby was fully matured, as such, little care at the time of operation could 
have saved the life of the baby. 


For this negligence the complainant prayed for compensation worth of Rs. 7,00,000/- 
proportionately against the opposite party Nos.1 and 2. The State Commission, after 
examination of the documents, further observed that, it is an admitted fact that operation 
was needed because there was an excessive bleeding, and as such the doctors as well as 
the hospital did the correct thing by emergency caesarean. The low APGAR SCORE of 
the baby clearly showed that the baby was grossly asphyxiated and not “probably 
asphyxiated” as mentioned in the enquiry report. The operation was done under spinal 
anaesthesia, and the anaesthetist had time and scope to start resuscitative measures 
immediately after birth in addition to recording the mother’s blood pressure and transfuse 
her. It is the anaesthetist who can incubate and resuscitate and asphyxiated baby 
properly. The learned advocate appearing on behalf of the opposite parties No.1 and 2 in 
his argument mentioned that it was a Fibroids pregnancy and not a case of Myomecotmy 
where “myomas should not be dissected from the uterus during pregnancy or delivery, 
for bleeding may be profuse and at time the uterus may have to be sacrificed.” He argued 
that such conservative management for placenta previa is supported by the medical 
authority antepartum haemorthage, post-graduate and obstetrics & gynaecology, i 
edition, 1986 by Mamon, Devi & Rao, page - 101-103. 


The above the State Commission held that, there was no negligence on the part of the 
doctors in adopting conservative nature of treatment. It was alleged in the petition of 
complaint that at the time of operation the blood was given without any testing. 
Admittedly the said Smt. Jana has resumed in her duty after the operation and mia 
was no transmission of the required blood during operation how could she survive? Thus 
the allegation was viewed as baseless. It was also argued that the baby was fully 
matured. While the Medical Authority speaks of that a full-grown baby requires 37 
weeks for its normal maturity how the same could have been said to be matured one on 


_ % 1998 (1) CPR 694 (IV) 


j 


/ 


pap 
“a “2 a 


x; =) 
a Ps 


tee Inge G9 to new ¥ 


) re oot eee 
sco seuqebe 10 


des “h # ; ant 


anise’ alt 76 aenlns SESW 
: ; | : . 
-oltgine atikinace Yo Seng sat fe ows ain! Aoe2 aa..bR 


— 


- + 


7 at a, 7. 3 ie : : a 
ites,” eg chi ee ve Pe es wot 


; oa , ‘ a 7 a 7 _ 


ae mgt ret aes pipe. er Seer ees 
, ——s ‘ eP* F 9) 
Like ass a ot +e re 


ié 


% <a 4 _—- 


Paes ie CPO ZR i eT gee 


> 
- = 
¢ — = 
a D> 
at; 
caer 
7 e gps 
— » 
is —,- = i, er 
< 
— rs 
4 & | » 
Ae 08 “ P. as 


+ 
: 
ri 


10] 


29 nan ime eee while dismissing the complaint concluded that, the 
comp y the complainant Sri Arun Jana was absolutely without any just cause 


and valid reasons and as such the same is dism; 
is : 
the opposite party No. 1 and 2. missed with costs of Rs. 1,000/- to be paid to 


Eye surgery for the second time; liability of doctor: 


In Maya Bahchi v. Dr. Samir Sen Gupta & Anr,” the State Commission, Calcutta, 
observed that, it cannot be inferred that, there was want of due care and skill on the part 
of the opposite parties in performing the operation. The complainant did not take due 
care to have the follow-up treatment through opposite party 1. After her release she of 
her own, went to her hometown and there she was looked after and treated by local eye 
surgeon. Extra stitches were necessary, and as such she had to be operated for the second 
time. Expert evidence that there was no evidence of macular oedema and there were 
organised vitreous membranes freely floating in the vitreous cavity. The Commission 
held the extra stitches necessary and accordingly dismissed the complaint. 


Attempt to deliver the child by using forceps: 


In Dudhiben Navghanbhai Koli v. Dr. Ashikbhai H. Pathak & Anr,™ an allegation was 
made that the doctor attempted to take out the child with forceps resulting in the rupture 
of the uterus. All that he had done was to clinically examine the complainant and give 
opinion to remove the complainant to hospital. It was quite probable that midwife while 
attempting to deliver the child ruptured the uterus because when the patient was brought 
to the opposite party she had found the uterus ruptured and the child died. The State 
Commission held that, there was no evidence to hold that the uterus ruptured and the 
child died on account of any negligence on the part of the opponent. The Commission 


dismissed the complaint. 


Post-mortem report gives no opinion regarding cause of death: 


The State Commission, Gujarat, in Batukbha Balubha Jadya v. Dr. N.N. Parekh, << 
observed that the complainant being an illiterate villager, could not give any opinion as 
regards the medical treatment given to his son. However, he genuinely felt that the 
deceased died as a result of negligence on the part of the opponent in giving medical | 
treatment. But this is an assumption, W ich is not based on any expert opinion or advice. 
The complainant had not seen any other doctor to prove his case. The opponent stated in 
details the medical treatment given by, him to the deceased. He also stated that he was not 
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not disclose that d ; 

} isientien Cc cath due to negligence on the part of the opponent. Keeping in view 

t ¢ Commission held that, in absence of inci ; 
ieee nest cogent and convincing evidence to 

7 _ ee ee on the part of he opponent in giving medical treatment to 

; deceased, cannot held guilty of negligence as alleged by the complainant. The 

complainant was not entitled to claim any compensation from the opponent. 


2 


Impotency not due to operation: 


a 


In Dashrathbhai Keshabhai Nai v. Dr. Pravin C. Patel & Anr,” the complainant went to 
opponent for complaint of pain and swelling in left testicle. Upon advice the doctors he 
was admitted in to the hospital and underwent operation. The complainant alleged that, 
the pain did not subside and developed impotence due to the negligence and deficiency in 
medical services and asked for compensation of Rs. 2,00,000/- and any other relief that 
complainant may be entitled to. Whereas the doctor’s case was that, the complainant’s 
main complaint was of impotence and there is perfect treatment and scientific 
management of his case. The Commission record held that, Dr. Patel is senior, qualified, 
experienced urological surgeon and it is impossible to believe that Dr. Patel took entirely 
different course of action instead of those required for complaints. Further, reports of 
investigations also go on to prove that investigations were positively suggestive of patient 
suffering from impotence and, therefore, the course of action taken by opponent is proper 


and justified. 


Bare allegations not acceptable: 


: 
j 


The State Commission, Gujarat in Ramanbhai Somabhai Kachhuja v. Dr. Piyush Patel : 
held that statements of the opposite party which are uncontested, establish that the 
opponent had given standard treatment to the complainant and disability, if any, from 
which the complainant suffers is not on account of negligence of the opponent In giving 
medical treatment or performing operation. The State Commission further held that, the 
allegations made by the complainant were serious and he ought not to have made such 
serious allegations unless he was in a position to establish those allegations by leading 
cogent and convincing evidence. The Commission dismissed the complaint with costs of 
Rs. 2,000. It may be stated here that like many of the other cases, the Commission came 
to the conclusion without even examining the orthopaedic surgeon who was consulted by 


the complainant. 


No medical expert produced, no negligence and deficiency of service: 

The National Commission in Tarachand Jain v. Sri Ganga Ram Hospital & Anr,* 
observed that the complainant was operated on 7 1.9.1990 and was discharged on 
15.9.1990. Later, the complainant alleged a problem of continuous urine flow continued 
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due to the cutting of sphincter muscle during the operation by the doctors. The 
Commission further that no cogent, convincing and reliable evidence was produced by 
the Complainant in support of the allegations made in the complaint. The Complainant 
did not produce medical expert in support of his case. The Commission held that the 
Complaint filed by the Complainant was devoid of merit and deserves dismissal. 


) Caesarean operation along with sterilisation operation without obtaining consent: 


The Kerala State Commission dealt with a complaint in M.K. Varghese & another v. 
San Joc Hospital, Perumbavoor & Ors.” The complainant was admitted in the 1st 
respondent's hospital for her second delivery. The delivery was by way of caesarean 
operation, and during that operation the 2nd respondent conducted a sterilisation 
operation which was done without the consent of the patient or her relations, who were all 
present at the hospital at the time of operation. The respondent did not request 
sterilisation either at the time of usual antenatal check-up, or any time thereafter, though 
it was the 2nd caesarean operation within a period of 14 months by the same doctor. The 
patient was not in a position to give a valid consent to do another operation while under 
anaesthesia. The Commission held that, the condition of the uterus of the patient was 
unhealthy for another pregnancy. This dangerous condition of the uterus could be found 
out only at the time of operation. No doctor could predict before hand about described 
condition of uterus. It was ideal to do the sterilisation in the interest of the patient and 
there is no deficiency in service. Accordingly the complaint was dismissed by the 
Commission. 


16. Vicarious Liability 
(i) Liability of hospital for the acts of employees: 


Tt was held by the State Consumer Disputes Redress Commission, Chennai in R. 
Gopinath v. Eskeycee Medical Foundation & Anr,'® that "hospital authorities are liable 
to the patient for injuries caused to him by the negligence or other fault of the doctors, 
surgeons, nurses, anaesthetists and other members of the hospital in the course of their 
work. The liability of hospital authorities extends to the faults of doctors and other 
employees whether their employment is permanent or temporary or casual, paid or 
temporary or whole or part time as in the case of visiting physicians or surgeons.” 


The Commission, while applying the principle of vicarious liability in K. Kuttappan v. 
Beniger Hospital & Ors,/9/ held that, "It is not disputed that the second opposite party 
was employed at the first opposite party's hospital and the complainant approached only 
the first opposite party, hospital for treatment. In the circumstances the first opposite 
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— hable for the negligence of the second opposite party and we direct the 
pp parties | and 2 to pay aforesaid amount within a period of one month.” 


(ii) Surgeon’s liability for the acts of anaesthetist: 


The Consumer Redress Commission, Gujarat in Arunaben D. Kothari & Ors. v 
Navdeep Clinic & Ors," observed that, Dr. Vora has been the surgeon and ag direct 
professional liaison with patient. The patient submitted to Dr. Vora for his safety and 
well-being. Dr. Vora decided which physician and anaesthetist to call, when, where and 
how to operate. The State Commission held that the act of omission ne cantitasion 
by the anaesthetist and/or by physician is his vicarious liability, as the anaesthetist and 
physician are his “invited”. It looks that surgical part of Operation was not the cause of 
cardiac arrest nor had Dr. Vora’s surgical skill been challenged. Still, he has to bear the 
responsibility of his called anaesthetist and cardiologist. 


‘V7. ~~ ~+=sUnfair Trade Practices 


The newspaper reports reveal the increasing number of unfair trade practices by the private 
doctors and the nursing homes. According to a report published by the Hindustan Times dated 
April 23, 2000 titled “Patient charged Rs. 3 lakh for curing cancer that wasn’t”, it was reported 
that the Director of the prestigious Rajiv Gandhi Cancer Institute (RGCI) and three other senior 
doctors of the institute were summoned by a Delhi Court for cheating and extorting a patient by 
putting him in fear of death. While summoning the three doctors, the Court said that “prima- 
facie cheating, extortion” has been committed, and that the patient was put in fear of death from 
cancer. Similar cases of extortion and cheating were reported earlier in the newspapers. 


The State Commission, Kerala in Director, Mary Queen’s Mission Hospital Allergy Clinic v. 
MJ. Bose,” observed that the complainant was lured by advertisement in a daily newspaper 
promising complete cure for a leg ulcer by importing a vaccine from a foreign country. Despite 
prolonged treatment and spending Rs. 28,000 the ulcer did not subside. The director of the 
hospital failed to establish his additional qualifications. The State Commission held the director 
guilty of negligence and upheld the compensation, of Rs. 12,000/- awarded by the District 
Forum. While awarding the compensation the Commission has noted the following findings: 


(a) Non-entry in the case sheet that ailment of the complainant was non-healing 


eczema allergic ulcer. 


(b) | Wrong entry in the case sheet that it was a case of a chronic ulcer. 


Patient was not told of at all that his ailment was incurable. 
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(d) False advertisement amo 
ve unts to unfair trade practice u/s 36-A 
& Restrictive Trade Practices Act.104 ; sera 


18. Fee For Operation Includes Post-Operative Care 


In B.S. Higde v. Dr. Sudhansu Bhattacharya, * the Commission held that a fee paid for an 
operation also includes post operation care. It is the duty of the institution to render post 
operation care and treatment. The private doctor, who is performing the operation for a fee in the 
hospital, cannot be expected to undertake and provide postoperative care and treatment to the 
hospital's patient. Quite often foreign doctors undertook operations in hospitals or nursing 
homes in India, and it cannot be maintained that the post operative care and treatment will 
continue to be provided by the foreign doctors who may no longer be in the country. The 
Commission further held that, charging of Rs. 40,000/- as fees for the postoperative care and 
treatment for a period of three months after the operation is unreasonable. However, it cannot be 


a deficiency of service and hence, it is not for the Consumer Forum to adjudicate on the question 
whether the consideration charged was reasonable. 


19. Compensation 


In the words of Asquith., J. as held in Victoria Laundry (Windsor) Ltd., v. Newsman Industries 
Lid.,’*° “It is well settled that the governing purpose of damages is to put the party whose rights 
have been violated in the same position, so far as money can do so, as if his nghts have been 
observed”. In India there is no fixed criterion for determining the quantum of compensation. 
The Commissions have followed their own procedure and it varied from case to case. We will 
examine the procedure being adopted by the consumer Commissions in the light of the following 
decided cases: 


(i) Factors required to be taken into consideration while awarding compensation: 


In Amblappa v. Sriman D. Veerendra Heggade & Ors, '°7 4 needle of the syringe became 
detached while it was into the mouth of the patient. The operation was conducted to 
remove the syringe from the intestine. The complainant was indoor patient for about 25 
days. The State Commission of Karnataka held that the determination of quantum of 
compensation is one which is required to be done in the context of the law relating to tort. 
The Commission laid down the following factors for determining the amount of 
compensation: (i) Pain and suffering, (ii) disabilities incurred, (iii) shortening of life 
expectation and (iv) injury, among other things, are the factors required to be taken into 
consideration. The Karnataka State Commission awarded (1) Rs. 1,00,000/- by way of 
general damages. (11) awarded Rs. 200/- as special damages. (111) awarded Rs. 3,000/- 
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towards costs of the proceedings. The Commission directed that this amount was to be 
paid jointly & severally by opposite parties 1 to 4. 


ii) Quantum of compensation: 


In Dr. Sr. Louie & Anr. V. Smt. Kannolil Pathumma & Anr'™ National Commission 
held that, for the loss caused due to the negligence on the part of the doctors it awarded: 


(a) Rs. 50,000/-for the death of the patient; 
(b) Rs. 25,000/- for the untimely death of the new born child: 
(c) Rs. 2,000/- as hospital expenses. 


The Commission also held that the father of the child being alive, it was his responsibility 
to bring up the first child. He having remarried, this was no ground for forcing the 
hospital to pay for the upbringing of the child. 


In Sri. Rajeev Kumar v. Dr. U.K. Biswas,’ the complainant was operated upon for 
appendicitis, and he was cured. It was observed by the State Commission that, there is 
lack of due care on part of opposite parties 2 and 3, and they had not effectively defended 
themselves. The physician exhibited reasonable degree of care and competence in 
handling the case. The State Commission of Bihar awarded a token compensation of Rs. 
250/- to the complainant. 


(iii) | Factors to be taken into account while awarding compensation: 


In K. Kuttappan v. Beniger Hospital & Ors,'"” wherein the complainant has lost eye 
vision of his left eye due to putting of acid drops instead of eye drops by the doctors, the 
Commission ruled that: 


(a) the amount of compensation cannot be estimated in terms of monitory 
compensation. 


(b) he has deposed that he was an entrepreneur and on account of loss of vision he 
was not able to do his business. 


Taking into account the above circumstances the Commission has awarded Rs. 
1.00.000/- which according to it was just and reasonable compensation for the loss of 
vision of the complainant. The Commission also awarded to the complainant costs of Rs. 


1,500/- 
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Vv Age of 
) ge of complainant and his gross Salary as factor for determining compensation: 
The State Commission, Chandi 


garh in Raji : 
Neurology Department of PGI, yinder Lal v. Dr. Rulda Singh'"' wherein the 


Chandigarh has certified the injecti 
, ; yection given by the RMP 
Doctor (1st opposite party) as deficiency in service. It is also proved that the Heres 


administered an injection of “opti-neuron” which resulted in paralysis of his leg. The 
National Commission took into consideration: 


(a) the age of the complainant (25 years) and 
(b) his gross salary of Rs. 956/m. as a mechanic. 


Keeping in view the above factors the Commission has awarded a sum of Rs. 70,000/- 
as compensation to be payable to the complainant. 


Further in Arvind Kumar Himmatlal Shah v. Bombay Hospital Trust,” it was observed 
by the State Commission, Bombay that, the patient was 56 years of age and was gainfully 
employed in Surat Cotton Mills Ltd. His annual income was 72,782/- earning Rs. 5,000/- 
p.m. Applying employable 15 years lifetime, the amount of Rs. 9,00,000/- was claimed, 
but restricted to Rs. 7,00,000/-. The deceased was the breadwinner of the family. The 
life expectancy of a person due to modern medical facilities has been held to be up to 75 
years. Keeping in view the above facts the State Commission has held the awarding of 
compensation of Rs. 7,00,000/- with an interest of 12% as just and reasonable. 


(v) Adoption of principles applied in motor accident claim cases in consumer protection 
cases: 


The Consumer Redress Commission, Gujarat in Arunaben D. Kothari & Ors. v. 
Navdeep Clinic & Ors,'"* held that so far as computation of compensation payable to the 

- complainants on account of negligence of opponent Nos. 2, 4 and 5 is concerned, adopted 
the principle on which compensation 1s computed in motor accident cases. Having regard 
to the evidence on record, they estimated the income of the deceased Dinesh Kumar at 
Rs. 3,000/- per month. Out of said income, 1/3 shall have to be deducted for personal 
expenses of the deceased [sic] be safely worked out at Rs. 2,000/- per month or Rs. 
24,000/- per annum. Having regard to the age of the deceased it would be proper to apply 
multiplier of 15 to this datum figure to work out compensation payable to the 
complainants. If so worked out compensation payable to the complainant for loss of 
dependency benefit would come to Rs. 3,60,000/-. In addition the complainants are 
entitled to claim Rs. 40,000/- for loss to the estate and Rs. 15,000/- for medical and to her 
expenses. Thus the total compensation payable to the complainants works out to Rs. 
4,15,000/-. The complainants were also entitled to costs and interest as stated in the final 


order. 
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The princi ied j 
a — . computing compensation in motor accident cases have been 
aucal negngence cases by the Gujarat State Commission, in Kanaiyalal 
Ramanial Trivedi & Ors. v. Dr. Satyanarayan Vishwakarma & Anr."* | ‘ 
ce . | nr. t was held that, 
- appropriate to quantify compensation on the same principles on which 
compensation 1s awarded in fatal cases of motor accidents. There is no evidence on 
record to show that deceased Dakshaben was having independent source of income. The 
complainant i.e. husband of Dakshaben was 35 years old in 1993. Therefore Patcihatiens 
must be of same age or less than that. The value of service which Dakshaben was 
rendering to her family could be safely estimated at Rs. 1,500/- per month or Rs. 18,000/- 
per annum. Deducting one third for personal expenses or value of services to leaualt the 
benefit of her services which was available to the complainant could be estimated at Rs. 
1,000/- per month or Rs. 12,000/- per annum. Having regard to the age of Dakshaben a 
proper multiplier would be 15 to work out the compensation payable to the complainants. 
If so worked out, the compensation payable to the complainants would come to Rs. 
1,80,000/-. To this compensation Rs. 20,000/- will have to be added for loss to estate. 
Thus, the total compensation payable to the complainants would come to Rs. 2,00,000. 
The Commission further held that, in our opinion, opponent No. 1, Dr. Smita Joshi, Dr. 
R.B. Patel and Swami Sadanand Hospital are jointly and severally liable to pay to the 
complainants Rs. 2,00,000/- together with 12% interest from the date of the complaint 
and cost of Rs. 5,000/-.’”° 


(vi) Financial status of the doctor and also the patient considered while awarding 
compensation: 


In Ms. Sau Madhuri v. Dr. Rajendra & Ors."'® it was observed by the National 
Commission that no standard criteria can be prescribed for determining the amount of 
compensation in such cases. Each case has to be judged by taking into account the 

attending circumstances, if any. In this case, the factors like the period of discomfort and 
agony, the fact that Rs. 15,000/- were paid by the Respondent No.1 for her operation to 
remove the artery forceps left by him in the abdomen, the award of Rs. 29, 175/- which is 
the total expenditure incurred by her on operation, medical treatment, medicine, X-ray 
etc., (excluding Rs. 15,000/- paid by Respondent No.1 to Respondent No.3) and claimed 
by her, are to be taken into consideration while determining the amount of compensation. 
One has to also see the financial status of the doctor as well as the patient in these cases 
apart from the factors of age, the earning status of the patient and any other relevant 
circumstance having a bearing on the case. 
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vii) Award of general damages: 


In Baby Ramya, represented by her father K. Raji Reddy v. Dr. Mrs. Aruna Reddy & 


11? eat 

eee on Andhra Pradesh dealt with a complaint wherein paralysis 

y aby occurred due to the negligence on the part of the doctor while 
conducting delivery. It held that, "there was deficiency of service on the part of the 
opposite party 1 while conducting delivery. The doctor had not exercised due and 
reasonable care while conducting delivery. Therefore the opposite party 1 was held not 
only responsible for the irreparable loss suffered by the complainant, but was also liable 
to pay damages. Award of Rs. 1,75,000/- towards general damages for pain and suffering 
and loss of use of night hand of the complainant, resulting in disability, but not to special 
damages in absence of any proof. Further awarded Rs. 500/- towards costs." 


(viii) Compensation for causing mental agony: 


In Tmt. Panjali & Ors. v. Dr. Mrs. S. Jamuna Lokanathan,''* wherein the 1" 
complainant, who is young, suffered a rupture and removal of her uterus, rendering her 
sterile for life. This is a permanent injury of grave character. A part of her intestine was 
also damaged and had to be removed, and this was another permanent injury. Keeping in 
view the above facts the Commission held that, the complainants are entitled under law 
to be compensated not only for these physical injuries but also for the mental agony. A 
sum of Rs. 1,00,000/- was awarded under this head. The opposite party should also pay 
to the complainants a sum of Rs. 33,000/- being the expenditure incurred by the 
complainants for the treatment given to the 1* complainant in the Raju Hospitals to save 
her. A sum of Rs. 2,000/- was allowed as costs. 


(ix) Treatment by midwife: 


InM. Jeevav. R. Lalitha’ herein, the complainant was treated by a mid wife who was 
running a hospital, resulting into alleged rupture of her uterus and thereby its removal and 
death of her male child. The National Commission on appeal observed that the case was 
of a complicated nature, as the pregnancy had ensued /within one year of the previous 
caesarean, and the patient was of a rare blood group. The midwife was not justified in 
keeping the complainant in her hospital for 14 hours. The appellant was only a midwife 
and she should not have tried to manage the delivery in her hospital on account of 
complications which were likely to arise. Thus the appellant undertook the task which 
she knew or ought to have known that she was not qualified to perform. The National 
Commission held that, she was fully responsible for the harm which happened to the 
complainant and her child. The appellant acted rashly, recklessly with culpable 
negligence and the consequences squarely lie on her shoulders. Keeping in view the facts 
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and circumstances of the case the Commis 


and an amount of Rs. 10,000/- sion awarded a compensation of Rs. 2,00,000/- 


towards costs. 


x) Claim for compensation and medical reimbursement for defective denture: 


In Ishwar Das v. Vinay Kumar Gupta, the petitioner claimed from the State 


Government reimbursement of the price of the dentures while the District Forum had 
ordered the doctor to pay Rs. 1000/- as damages for supplying defective dentures. The 
National Commission while taking into consideration the verdicts of the District Raia: 
and the State Commission, observed that the direction for payment of Rs. 1,000/- to the 
Petitioner by the doctor should not have been made conditional on refunding of Rs 
1,000/- by the petitioner to the State Government. There was no co-relation ws 
these two items. If the claimant was not entitled to any reimbursement, it was entirely a 
matter for the State Government to pursue in any appropriate manner. The National 
Commission held that, the State Commission exercised jurisdiction not vested in them in 
directing the Petitioner to return Rs. 1,000/- to the State Government. 


(xi) Absence of Proof of Negligence; Award of Compensation: 


In Haribhai Lagharbhai Solanki & Ors. v. Dr. Suresh Parikh,'”' the deceased patient was 
residing in a hostel and developed a fever. Students took him to a dispensary of the 
opposite party, where he was given “Beralgan” injection and some medicines. The 
patient complained of deficiency in vision. He was taken to another doctor where he was 
given emergency treatment, but the patient expired. The post-mortem report stated the 
reasons for the death to be “failure of cardiovasculars”. The Gujarat State Commission 
observed that, to establish the negligence of a doctor the complainant should have led 
definite evidence connecting the effect of the medicine administered by the opponent 
with the cardiovascular failure or the death of the patient which the complainants have 
utterly failed. The complainant was not been able to establish from the evidence, that the 
death was due to injection or any other treatment given by the opponent. The State 
Commission held the doctor not negligent. However, it observed that, the insurance 
company agreed to pay the insurance amount of Rs. 75,000/- for which the opponent 
doctor was covered by the insurance policy. This Commission recorded appreciation for 
the sympathetic approach by the insurance company. 


(xii) Award of ex gratia amount on Humanitarian Grounds: 


The State Commission, Gujarat in Consumer Protection Council & Anr. v. Parul Clinic 
Maternity Home & Hospital & Ors,'”* heard about the removal the uterus of a woman due 
to necessity. Because of the removal of her uterus, she was unable to produce babies, and 
was driven out of her house and had become destitute. Upon detailed examination of the 
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facts the Commission held that 
we would like to state that in th 
the opponents had stated that t 


"before parting with the case and passing the final order, 
€ course of hearing of this complaint, learned advocate for 


he opponents would pay to the complai 
PPK plainant ex gratia 
amount of Rs. 20,000/- on humanitarian grounds. It may be mentioned here that it was 


stated on behalf of the complainant that on account of removal of uterus the complainant 
was not In position to bear child and, therefore, her husband had driven her out of his 
house. The complainant had become destitute. It was under these circumstances, that the 
learned advocate for the opponents had made the aforesaid statement. In the romney: this 


complaint fails and is dismissed. However, in the facts and circumstances of the case, 
there will be no order as to costs." 


(xiii) No compensation in time barred cases: 


The National Commission, in Mrs. Suvarna Baljekar y. Rohit Bhatt,” observed that the 
State Commission was not justified in awarding compensation of Rs. 20,000/-, as the 
complainant did not give any evidence to show that he was suffered from the alleged 
ailment after taking medicines prescribed by the opposite party. The complainant also 
did not lead any evidence to show that he took any treatment for any of the ailments 
narrated by him. The Commission held that, the complaint was filed in 1992 though he 
had taken treatment up to June 1989. The complaint filed was hopelessly barred by time 
as it was filed after more than 3 years of the alleged treatment taken by him. Keeping in 
view the above the National Commission dismissed the complaint with costs of Rs. 


1,000/-. 
20. Costs 
(i) Imposition of reasonable costs depending on the complaint: 


In Narsinhbhai Bimji Rajput v. Dr. J.K. Patel,’ the State Commission, while reducing 
the costs of Rs. 500/- imposed by District Forum to Rs100/- observed that the appellant 
was a poor person earning about Rs. 300/- per month. The District Forum awarded costs 
of Rs. 500/- as they were of the view that the complaint was frivolous and vexatious. As 
the complainant cannot be branded as frivolous and vexatious, reasonable costs of Rs. 


100/- should be awarded. 


In Shri Ram Singh A. Parmar v. Sampatraj C. Shah, Chairman, Gujarat Research & 
Medical Institute & Anr,’? it was held by the Gujarat State Commission that the 
complainant tned to exaggerate the claim and tned to put the blame on the hospital 
without any rhyme or reason. The hospital had not gained anything out of this 7 
complaint. This type of complaints will restrain the good medical institution from acting 
freely and extending their services toyneedy and poor patients by charging them very a 
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a i 

ee a The Commission observed that, it was inclined to award costs but 
" ing the misfortune of the complainant, where he was required to spend 

substantial amount for his operation, the costs were waived. 


(ii) Failure to prove alleged negligence in treatment: 


In K. Jayaraman v. Poona Hospital and Research Centre & Ors,!** the complainant 
could not specify as to what precise damage he had suffered due to the alleged negligence 
in the treatment in the hospital. He only stated that he had suffered a scar in his heart. He 
also could not produce any expert opinion that the scar was the result of the alleged delay 
in starting the treatment and not the result of the heart attack or myocardial infarction as 
such. In other words it has not been established that there was any such delay in starting 
the treatment. The National Commission accordingly dismissed the complaint and held 
that complaint is malafide, vexatious and frivolous. The Commission also held that the 
hospital, which is run by a public trust, has had to incur heavy expenditure for contesting 
the complaint. In view of above, the National Commission directed that the complainant 
be hiable to pay a sum of Rs. 10,000/- as cost to the respondent hospital. 


21. Problems & Prospects 
(i) Duty of Doctor to take care and record a clinical history of a patient: 


When a doctor examines a patient whether in a government or private hospital, he/she 
should clearly take note of the clinical history of the patient & supply the patient a health 
record containing the same so that in gradual process each patient would be in possession 
of the health record which will facilitate future treatment as and when necessary. No extra 
payment should be charged from the patient examined for this purpose. ”’ 


(ii) | Doctor’s right to decide prioritise the patient for examination: 


A doctor has the absolute right to decide which patient he would examine first and even 
out of turn depending upon the conditions of the patient. There is nothing improper or 
unreasonable if the doctor gives precedence to patients with active cardiac problem where 
urgent attention was called for in preference to one who has come for routine consultation 


after successful cardiac surgery.’ ° 
(iii) | Non-availability of life saving drugs in the hospital: 


Complaints have been filed by various signatories alleging (1) non availability of life 
saving drugs, (ii) medicines available are of inferior quality, (111) the change of labels or 
(iv) providing of defective material, (v) defective medicines being provided to indoor 
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and outdoor patients. It was also found that the samples may be hazardous to the 


ati 
. ents, so use of certain drugs were. The Commission therefore requested the State 
overnment to get the matter enquired into by its agency,’ 


Professional impropriety and dishonesty: 


In Dr. T.N. Subrahmanyam & Anr. V. Dr. B. Krishna Rao & Anr,' the doctor failed 
to do endoscopic sclerotherapy. Instead, he introduced a tube with suction for 51 hours, 
causing unnecessary agony and torture to the patient. Further, he infused 6 units of 
blood to the patient obtained from the outside, when patient's son was ready to donate 
blood. So much blood was not needed, and this produced over loading of her lungs and 
heart which caused serious damage to her health. Moreover, the doctor had previously 
failed to visit the patient for 34 hours when she was ill. On these facts, the National 
Commission observed that the doctor committed professional impropriety and dishonesty 
during course of his treatment, by falsely reporting that he injected 60 c.c. of 1% 
aethoxysclerol when he actually used 0.3% of aethoxysclerol. However, the 
Commission found that the complainants failed to prove the deficiency in service. It 
accordingly dismissed the complaint with costs assessed at Rs. 10,000/-. 


In M.B. Gajinkar v. M/s. St. Martha’s Hospital & Anr,’’' the complainant, a clerk 
working in Reserve Bank of India, met with an accident in his office premises, and 
thereby sustained the fracture of nght elbow. After he was admitted in the hospital, 
opposite party 2, a orthopaedic surgeon conducted the operation of nght elbow. The 
complainant alleged that the surgeon had performed a wrong surgery, and while 
removing the radical head, there was dislocation of the elbow joint, and due to the 
plastering of it, there was formation of extra growth of flesh and bone. The State 
Commission held that the disability suffered by the complainant and formation of 
myositis was due to the severe nature of injury sustained by the patient, and not due to 


any operation. The orthopaedic surgeon had done all what was necessary. The 


complainant did suffer a Type IV fracture. This was a very serious fracture and the 
commonest complication, in such cases, is formation of myositis. Opposite party 2 who 
had done all that was necessary to be done under the circumstances, with a reasonable 
degree of care and caution, could not be attributed with negligence simply because the 
complainant suffered myositis. The State Commission dismissed the complaint and held 
that, the complainant failed to prove negligence. 


Difficulty in proving: Failure to prove negligence in diagnosis: 


In Nuruddin Kutubuddin Balativ. Dr. L.N. Vora & Anr, '32 surgery conducted by a 
doctor for the treatment of back pain. However, the pain did not subside. Upon 
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cee with another doctor, the doctor operated on him and relieved him of the pain. 
port su mitted by the Medical Research Centre, showed that the pain was still 
eee at L-4/L-5 level even after operation. The records available with the 
amergqjorse showed that, the complainant was having a tendency to have bulges and 
rosis, which were cause of discomfort and pain. There is no proof to show that the 
doctor failed to exercise reasonable skill and due diligence while treating and diagnosing 


the complainant. Keeping in view the above, the Maharashtra State Commission held the 
complaint is without merit and was dismissed. 


(vi) Connection between treatment & subsequent death not proved: 


In SB. Venkatappa v. Dr. Kasthuri S. Shallikeri & Anr,'*? wherein a caesarean 
operation was conducted by the doctor for the removal of the baby who had dies in the 
womb. The complainant’s wife was than discharged after the operation on 12.2.1992, 
and was admitted in another hospital on 23.6.1992 where she died. The reason for the 
death of the woman as reported was due to ‘irreversible septic shock’. The State 
Commission, Karnataka, found no material to show that deceased subsequent to 
discharge after operation suffered any ailment connected with operation till she was 
admitted in other hospital. The State Commission, therefore held that, the death cannot 
be said connected with operations held on 26.1.1992 as the complainant failed to show 
“deficiency in service”’. 


(vii) Allegation of wrong surgery of dislocation of elbow joint and liability of 
orthopaedic specialist not proved: 


It has been alleged that the quality of services provided by hospitals etc., are sub- 
standard. In Dr. A.S. Karthikeyan v. T. Mariyam & Ors,’™ it was alleged by the mother 
that, the child was admitted in the nursing home of the Respondents with complaints of 

- fever and pain on the right knee. She alleged that due to improper diagnosis and an 
unnecessary operation, the child died. The complainant filed this complaint upon refusal 
by the opposite party to show the details regarding the treatment given to the child. The 
opposite party contended that, the complainant’s child was never admitted to the hospital, 
and no diagnosis nor treatment was given to the child at the hospital. However, the 
mother of the child was admitted to the hospital and she underwent a caesarean operation 
and during that time her daughter aged 4 years came there and doctors found the child in 
a serious condition and within seconds the child died. Keeping in view the facts of the 
case, the Commission observed that; 


(a) in the absence of hiring of service for consideration it would be difficult to say 
that there is any deficiency on the part of the doctors. 
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(b) Mere circumstance that some medici 
attached to the 1st opposite p 
who is a doctor is not suffici 
consideration. 


| nes were purchased from the pharmacy 
arty hospital at the prescription of the 2nd opposite party 
ent to find that the service of 1st opposite party was hired for 


(c) Further no evidence adduced to show that the complainant hired the service of the 
lst opposite party hospital in regard to the treatment of the child. 


Basing on the above factors, the Commission dismissed the complaint. 


(viii) Second surgery: doctors differ: 


When there are two genuinely responsible schools of thought about the management of 
clinical situation, the Courts could do no greater disservice to the community or the 


advancement of medical science than to place the hallmark of the legality upon one form 
of treatment.’ 


(ix) Discharge of patient against medical advice: 


Post operative care is of paramount importance in any surgery. In orthopaedic surgery of 
the limb, immobilisation of the operated joint and the elevated position of the limb are 
necessary in order to prevent oedema and venous oozing and consequent pain. These 
facts were thrown to the winds, thanks to the attitude of the complainant's wife in 
insisting upon the discharge of her husband against medical advice. Her anxiety for her 
husband's welfare blinded her to the realities of the situation. The undertaking given by 
her at the time of the discharge of the patient against medical advice was proved 
pathetically prophetic.'*® 


(x) Wrong diagnosis not negligence: 


In Master Ashok Kumar v. M/s. Agadi Nursing Home & Anr,'’’ the Commission held that 
wrong diagnosis cannot be said in the strict sense as negligence. 


(xi) Failure to admit a patient in the ICU due to non-availability of bed: 


The National Commission, in Sir Gangaram Hospital v. D.P. Bhandari & Ors,'** held 
that the patient was admitted in the appellant hospital after he was discharged from } 
another hospital on the ground that he was suffering from a serious ailment. The patient 
eventually died after 3 days. It is alleged by the complainant that: (1) there 1s a delay of 
57 hours in taking a scan of his abdomen; (ii) failure to put the patient on the respiration 
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and; (11) failure to admit him in the intensive care unit even though the doctors 

Acoaiey it essential that the patient should be kept in the ICU. The National 
seep observed that medical professionals are expected to exercise and provide 

reasonable degree of skill and knowledge and also exercise reasonable degree of care in 


treating patients. It held that there was no negligence on the part of the surgeon or the 
hospital in not transferring the patient to ICU. 


(xii) Failure to prove leaving sponge or a swab in the abdomen: 


tae Crate Commission, Karnataka, in Smt. Rina Prakash v. Dr. Dechi Ganapathy & 
ors,’ observed that the only evidence with regard to the finding of a swab in the 
abdomen was the evidence of a surgeon CW3 who was the cousin of the complainant. 
The sponge or swab produced was a cotton cloth. No blood nor puss nor any juicy 
material nor any mucus slippery nor any greasy or oily substance stuck to it was found. 
There was no matting of any kind was found. According to the complainant, this swab 
was lying drenched or soaked up in the abdomen for a period of 45 days but it was not 
found matted with any substance either greasy, oily, juicy or blood or puss. The 
Commission noted that, such a foreign body found in the jejunum was not sent for 
pathological report. This by itself would make the statement of CW3 unsafe. The State 
Commission held that, all these circumstances would go to show that, the evidence of 
these witnesses that a swab was found in the abdomen of the complainant in the operation 
performed by CW3 was unworthy of any credence. The Commission dismissed the 
complaint with costs of Rs. 1,000/-. 


(xiii) Failure to prove reasonableness in claiming damages & imposition of costs: 


In K. Jayaraman v. Poona Hospital and Research Centre & Ors, the National 
Commission observed that, when specifically enquired from the complainant as to what 
precise damage he had suffered due to the alleged negligence in the treatment in the 
hospital, he could not specify except for stating that he had suffered a scar in his heart. 
He could not produce any expert opinion that the scar was the result of the alleged delay 
in starting the treatment and not the result of the heart attack or myocardial infarction as 
such. As a matter of fact it has not been established that there was any such delay in 
starting the treatment. The Commission further observed that, the complainant had 
initially served the notices on respondents claiming in all sum of Rs. 1 lakh as 
compensation. This amount had been raised to Rs. 10 lakhs in the complaint lodged 
before the Commission. The complainant was unable to explain how the claim for 
damages had gone up from Rs. 1 Jakh to 10 lakhs. He had deliberately inflated his claim 
with a view to bypass the lower consumer forums and to have the adjudication conducted 
by the National Commission. The complaint was considered frivolous and was a misuse 
of the Consumer Protection Act, causing harassment and expense to the respondent 
hospital in defending itself against the complainant. Keeping in view the above, the 
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National Commission dismissed the com 


pay a sum of Rs. 10,000/- plaint with a direction that the complainant shall 


as Cost to the respondent hospital. 


(xiv) Trauma management: 


" — Raj v. Bharaj Nursing Home & Anr,'*! the State Commission, Chandigarh, 
“s ighted the issue of trauma management. The State Commission referred to the 
observations made in the book “Care of the Polytraumatised Patient” by H. Tscherne. G. 


i wherein the principles of the management of multiple trauma are described as 
under: 


“The principles of the management of multiple trauma are early and simultaneous 
assessment and resuscitation, followed by a complete physical examination and 
diagnostic studies to establish the priorities for life-saving surgery (Trunky 1991)” 


The Commission then discussed the trauma management in each of four different periods: 


(1) Acute or resuscitation (1 to 3 hours) 

(2) Pnmary or stabilisation (1 to 72 hours) 

(3) Secondary (3 to 8 hours) 

(4) Tertiary or rehabilitation (after the 8" day). 


The Commission observed that the attempt of every doctor would be to bring the patient 
out of shock and thereafter to decide about the nature of treatment to be given. It held 
that, damage ultimately caused to the patient of amputation of the leg could not have 
been attributed, to any act on the part of the opposite party. The amputation of leg is not 
~ on account of negligent act on the part of the doctor, but in fact is on account of injures 

suffered. The complainant failed to prove a negligent act of the opposite parties either in 
the matter of providing treatment or in the matter of alleged delay in referring the patient 
to C.M.C. Ludhiana and hence the complaint was dismissed. 


(xv) Frivolous complaint against doctor: imposition of costs: 


In Paramjit Kaur & Ors. v. Doaba Hospital, Maternity and Surgical Wing & Anr,’” the 
patient a cameraman in the Doordarshan Kendra, aged 33 years, was suffering from fever, 
approached the opposite party at about 9.00 a.m. On the same day at about 8.00 p.m., he 
was discharged. At the time of discharge, it was mentioned in the discharge slip that, it 
was a case of cerebral haemorrhage (cerebral malaria). On way to another hospital, the 
patient died. The State Commission observed that: (i) there was lack of evidence to 
support allegations; (11) nobody had been appearing on behalf of the complainant. The 
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State Commission, Chandigarh further obse 


rved that, there a 
part of the complainants to ro ppears to be tendency on the 


: pe in the doctors in the frivolous litigation under the 
met meetin Act. It may be So that no court fee is payable on the complainants 

ed under the Consumer Protection Act. By bringing in frivolous litigation, the 
doctors are taken out of the hospitals and brought to the courts, they are made to waste 
time and suffer harassment. This is the position in the present case. The Commission 
accordingly dismissed the complaint with the direction to the complainant to pay costs of 
litigation to the opposite parties, which were quantified at Rs. 5,000/. 


CONCLUSIONS AND SUGGESTIONS 


Even though in one of the cases the commission held that the charging of Rs. 40,000/- 
towards post-operative care is unreasonable, it has failed to do justice to the complainants 
by holding that, the case doesn’t fall under the category of ‘deficiency of service’. 
Therefore there is need to widen the scope of the Act to cover these kind of cases. 


In some cases, the Commissions ruled that a wrong diagnosis doesn’t amount to 
negligence on the part of the doctors. It is however submitted that, wrong diagnosis may 
lead to bad consequences, and hence this should be considered as “negligence” so as to 
make the medical professionals liable. 


The Supreme Court brought within the fold of the Consumer Protection Act, 1986 (1) 
non-government hospitals/nursing homes, where charges are required to be paid by the 
persons availing of such services; (ii) non-government hospitals/nursing homes, where 
charges are required to be paid by persons who are in a position to pay and persons who 
cannot afford to pay; and (iii) services rendered at the government hospitals/health 
centres/dispensaries on payment of nominal charges from some persons and free services 
to other persons. However, a patient availing free services at government hospitals/health 
centres/dispensaries has not been treated as a consumer, and is not entitled to the 
remedies under the Act. The exemption to such categories of hospitals/health 
centres/dispensaries raises various issues: (i) Should doctors of such hospitals be 
exempted from liability or accountability in case of medical negligence? (11) Can there 
be no negligence or accountability when there is a charity? (iii) should the patient who 
cannot afford to pay for treatment would be left without any remedy? (iv) is the quality 
of services rendered in government and charitable hospitals of a lower degree, or the 
standard of care different? These questions can only be answered in negative. After 
examining the repercussions of including the hospitals and dispensaries exempted, we 
strongly feel that there should be accountability on the part of the medical professionals 
in such categories, and accordingly recommend that the Consumer Protection Act, 1986 
be amended to include the categories excluded by the Commissions and Forums. 


igence cases, the District Forum often has difficulty in making a 
es requires expert medical opinion. It is therefore suggested that 
Act be amended to provide for the assistance of medical experts, 
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when required in medical negligence cases. A committee/board comprising of expert 


doctors could be set up in each District for assisting the Forums and Commissions in 
giving advice and expert opinion. 


False and frivolous cases are bein 


g filed against the medical professionals. This tendency 
should be discouraged. 


The delay in disposal of cases has often been reported. Time limit prescribed under the 


Consumer Protection Act is breached more often than it is observed. Therefore, there is a 
need to find out a way to avoid such delay. 


It has been found that the consumers do not avail remedy under the Consumer Protection 
Act. This may be due to poverty, ignorance and illiteracy. There is a need to create 
awareness among them so that they may be able to use the Consumer Protection Act. 


Strict application of the law of evidence and technicalities involved and the cumbersome 
procedure sometimes lead to dismissal of complaint. Many cases have been rejected for 
want of proper evidence. The Forums and Commissions should follow simple rules of 
procedure in dealing with medical negligence cases. 
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CHAPTER SEVEN 


LIABILITY OF HEALTH PROF ESSIONALS UNDER THE LAW 
OF CONTRACT 


I. LEGAL PROVISIONS RELATED TO LIABILITY OF HEALTH 
PROFESSIONALS UNDER THE CONTRACT ACT 


Liability of a health professionals under the Contract Act mainly depends on the express or 
implied terms agreed upon by the patient or his representatives and the doctor or hospital. 
Consent for treatment on payment of fees on the part of a patient can be treated as an implied 
contract with the doctor, who by undertaking treatment on acceptance of fees, promises to 
exercise proper care and skill. The Indian Contract Act, which came into force in 1872 contains 
detailed provisions with regard to offer, acceptance, proposal, vicarious liability etc. A detailed 
review and examination of the cases reveals that, though the provisions have a direct bearing on 
the services being provided by doctors and hospitals, it had very limited application. 


The following are some of the provisions which have a bearing on the relationship between 
doctor and the patient: 


Section 2(h) : “Contract”: 


“An agreement enforceable by law” i.e., for the formation of a contract there must be (1) an 
agreement; and (2) the agreement should be enforceable by law.” 


Section 2(e): “Agreement”: 
“Every promise and every set of promise forming the consideration for each other.” 
Section 2(b): Promise and Acceptance: 


“When the person to whom the proposal is made signifies his assent than the proposal is 
accepted. A proposal when accepted becomes a promise.” 


Section 10. What agreements are contracts: 


“All agreements are contracts if they are made by the free consent of parties competent to 
contract, for a lawful consideration and with a lawful object, and are not hereby expressly 


declared to be void.”’ 
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Section 3. Communication, Acceptance and Revocation of Proposals: 


+ cee of proposals, the acceptance of proposals, and the revocation of proposals 
cceptances, respectively, are deemed to be made by any act or omission of the party 


proposing accepting or revoking, by which he intends to communicate such proposal, acceptance 
Or revocation, or which has the effect of communicating it.” 


Section 9. Promises, Express or Implied: 


4 
In so far as the proposal or acceptance of any promise is made in words, the promise is said to 


be EXPress. In so far as such proposal or acceptance is made otherwise than in words, the 
promise is said to be implied.” 


Section 4. “Communication when complete”: 


“The communication of a proposal is complete when it comes to the knowledge of the person to 
whom it is made.” 


Section 8. Acceptance by Performing Condition or Receiving Consideration: 


“Performance of the conditions of a proposal, or the acceptance of any consideration for a 
reciprocal promise which may be offered with a proposal, is an acceptance of the proposal. 
Nothing herein contained shall effect any law in force in India and not hereby expressly repealed 
by which any contract is required to be made in wniting or in the presence of witnesses, or any 
law relating to the registration of documents.” 


Section 182. “Agent” and “Principal”: 


“An agent is a person employed to do any act for another or to represent another in dealings with 
third persons. The person whom such act is done, who is so represented, is called the ‘principal’. 
It may be stated that, an agreement will become a contract only upon fulfillment of the following 
conditions: 


(1) There should be some consideration for it. 

(ii) | The parties should be competent to enter into a contract. 
(iii) | Their consent is free. 

(iv) | The object should be lawful.” 


Section 74. Compensation for breach of contract: 


“When a contract has been broken, if a sum is named in the contract as the amount to be paid in 
case of such breach, or if the contract contains any other stipulation by way of penalty, the party 
complaining of the breach 1s entitled, whether or not actual damage or loss 1s proved to have 
been caused thereby, to receive from the party who has broken the contract reasonable — ; 
compensation not exceeding the amount so named or, as the cases maybe, the penalty stipulate 


for.” 
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Il. STRUCTURE 


THE LEGAL SYSTEM 
UNDER TORTS LAW 


SUPREME COURT 
High Court 
(Suit value more that 5 lakhs) 


District Judge 
(Suit up to 5 lakhs) 


Civil Judge 
(suit up to 1 lakhs) 


Il. PROCESSES 


Unlike the Constitutional Law, Law of Crimes, Consumer Law, and Law of Torts, the Law of 
Contract is based the principles of “agreement between the parties for consideration.” The scope 
and dimension of the liability of the health professional for the acts of breach of contractual 
obligation is very narrow when compared to other legal options. Any person or his/her family 
members including dependants can file a case claiming damages in the courts specified herein. 
The procedure followed in Delhi, in which the amount claimed is less than one lakh, fall under 
the jurisdiction of Civil Judge. If the value is more than one lakh and doesn’t exceed five lakhs, 
it will fall under the jurisdiction of Distnict Judge. If the value exceeds five lakhs, it can be filed 
in the High Court of the concermed State. In appeal or petition can be filed in the Supreme 


Court. 


IV. KEY QUESTIONS 


‘tioner file a civil suit for non-payment of fee for a visit and 


1. Can the medical pract ) 
: basis of implied contract ? 


charges for medicines given to the patient on the 
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2: . 
Is the doctor contractually liable if he makes a promise to produce a particular result ? 


3. Is the Principal/Master liable for the acts of his agent/servant? 


yy. EXPERIENCES 


2. Doctors Right to Collect the Charges for Providing Relief 


: } is 5 
In Matheson v. Smiley’ it was ruled by the Manitoba Court of Appeal that a surgeon was entitled 
to recover from the deceased man’s estate reasonable remuneration for his service when he had, 
without request, given aid to a man who had attempted suicide”. 


z. Liability of Doctors under the Contract Act 


In Indian Medical Association v. V.P. Shantha,* the Supreme Court ruled that professional men 
should possess a certain minimum degree of competence and that they should exercise 
reasonable care in the discharge of their duties. In general, a professional man owes to his client 
a duty in tort as well as in contract to exercise reasonable care in giving advice or performing 
services. Immunity from suit was enjoyed by certain professions on the grounds of public 
interest. The trend now is narrowing of such immunity. Medical practitioners do not enjoy any 
immunity and they can be sued in contract or tort on the ground that they have failed to exercise 
reasonable skill and care. Thus medical practitioners, though belonging to the medical 
profession, are not immune from a claim for damages on the ground of negligence. 


2. Liability of Principal for the Acts of his Agent 


The Supreme Court in Syed Abdul Khader v Rami Reddy,’ ruled that “The relation of agency 
arises whenever one person called the agent has authority to act on behalf of another called the 
principal and consents so to act. The relationship has its genesis in a contract.” 


o Who is an Agent/Servant/Employee 


The Supreme Court, in Kalyani v. Ti irkaram,’ while defining the categories of persons covered 
under the definition of agent, held that the emphasis 1s on the power of the agent to represent his 
principal in dealings with third persons. The above definition is wide enough “to embrace a 
servant pure and simple, even a casual employee, a man who is engaged by me in the street to 
black my boots; but it cannot for a moment be contended that they are all to be placed in the 


same category.” 


a 
) 1932 (2) DLR 781 
7 1995 (6) SCC 651 
- 31979 (2) SCC 601 
4 AIR 1938 Nag 255. 
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5. Liability of Doctors for Breach of Legal Duty 


The Supreme Court, while dealing with the matter of death of a 24 year old woman due to 


the negligence and breach of legal duty under section 73 of the Contract Act in Joseph @ 
Pappachan and Others. v. Dr. George Moonjely & Another? observed that the vicarious 
hability of those who run hospitals for the negligent acts of the doctors employed by them 
the question is no longer res integra. Persons who run a hospital are by law under the 7 
self-same duty as the humblest doctor. Whenever they accept a patient for treatment, they 
must use reasonable care and skill to cure him of his ailment. The hospital authorities 
cannot, of course, do it by themselves: they have no ears to listen through the stethoscope, 
and no hands to hold the surgeon’s scalpel. They must do it by the staff, which they 
employ; and if their staff is negligent in giving the treatment, they are just as liable for that 
negligence as In anyone else who employs others to do his duties for him. The Court, 
while awarding damages to the tune of Rs. 1,60,000/-, ruled that the doctor has a legal 
duty to take all reasonable care. It further held that the first defendant is primarily liable 
for his negligent act, and the second defendant being the owner of the hospital is 
vicariously liable for the negligent conduct of the first defendant. 


VI. CONCLUSIONS AND SUGGESTIONS 


2. Though the relation between the doctor and the patient clearly falls under the ambit 
of the Law of Contract, these provisions have been invoked in very rare 
circumstances. A bare reading of the provisions reveal that even an implied 
contract between a doctor and a patient falls under the ambit of the Act. But after 
the enactment of the Consumer Protection Act, the litigation has been diverted 
from the Civil Courts to the Consumer Courts. 


2. The provisions contained under the Contract Act are wide enough to cover even a 
breach or non-fulfillment of a contractual obligation resulting into mental disorder 
or loss to the patient. Though it is difficult to prove the allegations under this Act, 
since unlike the Consumer Fora /Commissions, the procedure being followed by 
the Civil Courts is time consuming. The compensation or damages being granted 
by them is very high and stand at a different footing. 


: _————— 


5 AIR 1994 Ker 289 
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CHAPTER EIGHT 


CONCLUSIONS & SUGGESTIONS 


1. Despite the Constitutional obligation upon the State to secure the health and strength of 
people, little effective action has been taken to implement the Constitutional directive. Even 
after more than S50 years of Independence, the Constitutional goals have not yet been achieved. 
Poverty, lack of government resources and illiteracy are major hurdles in the way of health 
advancement. The Supreme Court, in its landmark judgements have brought medical facilities to 
be a part of life and liberty, and imposes a duty not only upon the State and its instruments but 
even on private employer to provide health services during and after employment. 


2. : In the light of the above it may be submitted that though the Supreme Court of India, in 
series of judgements, declared the “right to health care as a fundamental right,” it has not been 
attained due recognition by the States. In view of these judgements and findings by the Courts, it 
may be suggested that the Legislatures may take the lead by incorporating a provision under 
Article 21 of the Constitution of India making right to health care as a fundamental night. 
Because of the increasing number of cases of AIDS patients reported, it is necessary to formulate 
some guidelines for protecting the constitutional right to privacy of these unfortunate victims, at 
the same time protecting the lives of others by passing on the information to the persons to be 
effected by non-disclosure of the said information. 


2. Despite the Supreme Court’s directives that the denial of the medical assistance to 
emergency patients by the State hospitals on the grounds of non availability of beds amounts to a 
violation of right to life under Article 21 of the Constitution, cases of refusal to admit the patients 
are still common. There are also cases where patients are discharged against their wishes when 
there is medical need for hospitalization. This is unfortunate in a country like ours where a good 
number of people are below the poverty line and cannot afford the assistance of paid hospitals. 
We recommend that, not only State hospitals but also even all the hospitals should be directed to 
provide medical assistance to an emergency patient by implementing the Supreme Court 
directive. 


4. In recent years there has been a great deal of commercialization of medical profession 
and medical services. There is mushroom growth of polyclinics, diagnostic centres, and nursing 
homes in the various parts of the cities and towns across the country. This no doubt has 
benefited the rich people and even those employed in public sector undertakings authorised to 
use such services, but such services are rarely available to the common man. Such facilities are 
generally confined to cities and particularly in big cities and not available even at a higher cost in 
villages. This is unfortunate particularly when 70% of India's population resides in rural areas. 


>. It has generally been noticed that AIDS patients are denied treatment, and that health 
providers adopt discriminatory attitude towards them. We therefore recommend that it should be 
obligatory on the part of the health provider to provide medical treatment to AIDS patient. 


Further there is a need to sensitise the doctors. 
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6. M 
ost of the hospitals/dispensaries, Particularly in villages, do not have even the minimum 


infrastructure. In view of this it j 
, » in 1s recommended that, the Government should speci d mak 
available the minimum infrastructure, every hospital/dispensaries. pagent 


7. 


icorts A review of the cases decided by the Courts under the Law of Torts reveals that the 


. wc a relied upon the principles such as; (i) Test of reasonable foresight; (11) Duty 

11) Oss or injury. The Court took the charge of professional negligence against a 
person to be of sernous nature and has awarded compensation in such cases. The Court has at the 
same time recognised the dangers, which are inherent in surgical operations and potential for a 
wrong diagnosis which do not amount to acts of negligence. According to Courts, a doctor is 
not required to take the highest degree of care, but he is only required to act in accordance with 
the practice accepted as proper by a reasonable body of medical men skilled in that particular art. 
The Court stated that, professional men should possess a certain minimum degree of 
competence that they should exercise reasonable care in discharge of their duties. Keeping this 
in view the Medical Council should strictly monitor the educational Institutions providing 
medical education and awarding degrees to practice. It should also take measures to test the 
competence of doctors from time to time. Further the MCI should take steps to provide 
information about the latest development in the field of medical technology including 
prescription of medicines and conducting major operations. 


8. The Court nghtly did not make any distinction between doctors working in Government 
hospitals or private hospitals. It imposes a duty upon all the doctors to protect the life of the 
patients. The Court has taken a serious view where a surgeon failed to perform emergency 
operation, which results in death of patient. In such situations it is the duty of the doctors to 
prove that the non-performance of the surgery or non-administration of treatment was on account 
of refusal on the patient to give consent. Since many of the times it was found difficult for the 
complainant to obtain evidence and prove negligence, it should be made compulsory on the part 
of the doctor to prove that he is not guilty of committing the act of negligence. | 


9. There is a need to sensitize the doctors and other medical professionals about the 
importance of providing immediate medical aid to the injured persons even in medico legal cases 
irrespective of the fact whether the patient is innocent or a criminal. As suggested by the 
Supreme Court it is the duty of the doctor to extend medical assistance to save the life of the 
patients. The doctors may follow the legal procedure after giving the necessary medical aid. 


10. A review of the decided cases reveals that under the Indian Penal Code, very few cases 
have been filed against the doctors. In some of the cases the courts have shown their full 
sympathy towards the doctors and imposed minor sentences for killing the patients with their 
rash and negligent acts. Even cases can be cited wherein the court has converted the sentence of 
one year imprisonment awarded by tnal court to a fine of hundred rupees. Though a provision 
has been made under Section 357 of Cr.PC for awarding compensation, the judiciary has very 
sparingly used this provision. The applicability of these provisions and the large number of 
acquittals and minimum sentences awarded in the cases necessitate that the police officials as 
well as the judiciary need to be sensitised. Further there is need to award severe punishment to 
those doctors who in the guise of fake degrees resort to rash and negligent acts resulting into 
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death of innocent patients. This is necess 


7 ary to discourage the i i “ ” 
practicing allopathic and other systems o : epcnaing camber oe quacks 


f medicine. 
4 : There is a fear in the minds of doctors/medical professionals that they may be harassed 
4 ar or even in the law courts, particularly in medico-legal cases. This inhibits them from 
ing medico-legal cases. The judiciary and police should avoid as far as possible 
summoning medical professionals for interrogation. Therefore a need to evolve certain 


guidelines and sensitise the police and medical professionals about the judgement of the apex 
court in this context. 


12. | Separate provisions should be incorporated in the IPC to deal with the offences 
committed by the medical professionals since these offences are distinct from other offences and 
require special attention. This will create awareness among doctors and police officials and help 
im prevention of rash and negligent acts by these professionals. 


13. A detailed examination of the various provisions contained in the Medical Council of 
India Act, 1956 reveals that though the Act has made provisions for regulations of doctors, 
hospitals and nursing homes, it is silent with regard to protection of the interests of persons who 
has suffered any negligence or deficiency in the service. The Medical Council of India Act also 
provided for setting up the State Medical Council’s for regulations of conduct of medical 
professionals. In general, the doctors being local members of concerned Medical Councils, and 
will be in a position to influence the State Councils resulting into grave injustice to the 
complainants. This can be remedied by empowering the Medical Council of India to take strict 
disciplinary action and redress the grievances of the complainants by making suitable 
amendments under the Act. 


14. It has been found that many of the colleges/universities providing medical education lack 
basic minimum standards and facilities. To improve the conditions in these colleges/universities 
it is necessary on the part of the Medical Council of India to conduct periodic checks on these 
colleges and take action including cancellation of licences of those institutions not adhering to 
the basic norms. 


25. It has been found that the doctor practising homeopathy, ayurvedic or unani system of 
medicine also practices allopathy. This has serious repercussions. The Courts have also taken a 
serious note of this and ruled that if a person practices medicine without possessing the requisite 
qualifications or enrolment under the Medical Council Act, he becomes liable to be punished 
with imprisonment and fine. The Court added that since the law requires him to practice in a 
particular system.of medicine, he is under a statutory duty not to enter in the field of other 
systems. According to the Supreme Court, a person who does not have knowledge ofa | 
particular system of medicine but practices in that system Is a Ls In India, many patients 
take recourse to alternate system of medicine and often consult quacks ; There are also private 
practitioners not having any formal qualifications, such as herbalists, tantriks, hakims, vaidhs and 
others. They are very popular in rural sectors, and among the poor and illiterate. manny the 

~ Government provides the medical services we are doubtful that these practitioners will cease to 
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— a recommend that the law should be amended in such a way to prescribe 
punishment for the violators. The Indian Penal Code and the Medical Council Act 
should be amended. ll AC 


16. Steps should be taken to implement the judgement of the Apex Court in D.K.Joshi v. 
State of U.P. & Others, (Civil Appeal No. 2016 of 1996 dated Apmil 25, 2000) wherein the 
Court directed the District Magistrates, and Chief Medical Officers of all the Districts in U.P. to 
identify and take appropriate action against all the persons practicing medicine without 
recognised qualifications. The Medical Council of India may give wide publicity to the 
judgement so that the other States may also follow the same procedure. 


17. | The following norms may be incorporated in the MCI guidelines for observation in all the 
hospitals/health centres/dispensaries: 


(1) Records in hospitals and nursing homes must be properly maintained. 


(11) Doctors, whether in government hospitals or in a private hospital, should clearly 
take note of the clinical history of the patient and supply the patient a health 
record containing the same so that in gradual process each patient would be in 
possession of the health record which will facilitate further treatment and as and 
when necessary. 


(iii) | Emergency operations must take place within a reasonable time. What would be 
the reasonable time varies from case to case. 


(iv) It should be the duty of hospital and nursing homes to seek the assistance of a 
specialist if necessary. 


(v) There should not be an unreasonable delay in providing necessary treatment. 
(vi) Life saving drugs must be made available in every hospital and nursing homes. 


(vii) The Government facilities must display the list of the service available, along 
with the list of medicines available. 


(viii) It shall be mandatory on the part of hospitals and nursing homes to record the case 
history of the patient and summary of laboratory reports. 


(1x) There should be standardisation of maintenance of documents relating to 
treatment. 


(x) The Indian Medical Council and State Medical Council should take immediate 
steps to appoint Committees to examine the aforesaid basic requirements and 
issue directives to the hospitals, nursing homes/dispensanes. 
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(xi) The Government/Medj 
cal Council shoul ; ; 
spurious drugs and ban the same ould notify from time to time the details of 


(xu) The Government/Indian Medical Council/State Medical Councils should lay 


down 

ud bray of care which the medical professional is required to observe with 
espect to: (1) diagnosis; (ii) duty to warn patient of inherent risk; (111) treatment; 

(1v) surgery; (v) post-operative care. 


18. Even though in one of the cases the Commission has held that the charging of Rs. 
40,000/- towards post-operative care is unreasonable, it has failed to do justice to the 
complainants by holding that, the case doesn’t fall under the category of “deficiency of service.” 
Therefore there is need to widen the scope of the Act to cover these kinds of cases. 7 


19. pe In some of the cases, complaints were dismissed on the grounds that “there is no proof as 
to hining of services”. In this context it may be stated that in majority of cases the patients 


doesn’t enter into an agreement and this is more so in emergency cases being handled by the 
private hospitals. 


20. In some cases the Commissions ruled that wrong diagnosis doesn’t amount to negligence 
on the part of the doctors. It is however submitted, that wrong diagnosis may lead to endless 
consequences, and hence this should be considered as “negligence” so as to make the medical 
professionals liable. 


71. The Supreme Court has no doubt brought within the fold of the Consumer Protection Act, 
1986 (i) non-government hospitals/nursing homes, where charges are required to be paid by the 
persons availing of such services and (ii) non-government hospitals/nursing homes where 
charges are required to be paid by persons who are in a position to pay and persons who cannot 
afford to pay. (iii) services rendered at the government hospitals/health centres/dispensaries on 
payment of nominal charges from some persons and free services to other persons. However a 
patient using free services at government hospitals/health centres/dispensaries has not been 
treated as a consumer and is not entitled to the remedies under the Act. The exemption to such 
categories of hospitals/health centres/dispensaries raises various issues; (i) Should doctors of 
such hospitals be exempted from liability or accountability in case of medical negligence? (ii) 
Can there be no negligence or accountability when there is a charity? (11) can the patient who 
cannot afford to pay for treatment would be left without any remedy? (iv) are the quality of 
services rendered in government and charitable hospitals of a lower degree, or duty to take care 
or standard of care-different? These questions can only be answered in negative. After 
examining the repercussions of including the hospitals and dispensaries exempted above we 
strongly feel that there should be accountability on the part of the medical professionals in such 
categories and accordingly recommend that the Consumer Protection Act, 1986 be amended to 


include the categories excluded by the Commissions and Forums. 


22 In deciding medical negligence cases, District forums sometimes require expert medical 


opinion. It is therefore suggested that the Consumer Protection Act be amended to provide for 


the assistance of medical experts, when required in medical negligence cases. A 
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committee/board com 


nsing of ; =e cote 
Forums and Commis P § Ol expert doctors should be set up in each district for assisting the 


sions by giving advice and expert opinion. 


23. Decided cases reveals that false an 


d frivol 
professionals. This ten Baits bboutd be 4 ous Cases are also filed against the medical 


scouraged. 


24. The delay in disposal of cases has often been reported. Even the time limit prescribed 


under the Consumer Protection Act is breached more often than itis observed. Therefore, there 
is a need to find out a way to avoid such delay. 


= 25. It has been found that the consumers do not use the remedies under the Consumer 
Protection Act. This may be due to poverty, ignorance and illiteracy. There is a need to create 


awareness among them so that they may be able to get the remedy under the Consumer 
Protection Act. 


26. Strict application of law of evidence and technicalities involved and the cumbersome 
procedure sometimes lead to dismissal of complaint. Many cases have been rejected for want of 
proper evidence. The Forums and Commissions should follow simple rules of procedure in 
dealing with medical negligence cases. 


27. Though the relation between the doctor and the patient clearly falls under the ambit of the 
Law of Contract, these provisions have been invoked in very rare circumstances. A bare reading 
of the provisions reveal that even an implied contract between a doctor and a patient falls under 
the ambit of the Act. But after the enactment of the Consumer Protection Act, the litigation has 
been diverted from the Civil Courts to the Consumer Courts. 


28. The provisions contained under the contract Act are wide enough to cover even a breach 
or non-fulfillment of a contractual obligation resulting loss to the patient. Though it is difficult 
to prove the allegations under this Act, since the procedure being followed by the Civil Courts is 
time consuming, the compensation or damages being granted by them is very high and stand at a 
different footing. 
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APPENDIX 


i. HEALTH RIGHTS OF PRISONERS 


i. Provisions under the International Law 


Apart from the long list of Conventions and Declarations protecting the human rights of people 


in general and health rights of people in particular the UN has adopted the following principles 
for adoption and follow-up by the Member nations. 


PRINCIPLES OF MEDICAL ETHICS FOR THE PROTECTION OF PRISONERS AND 
DETAINEES 


Principles of medical Ethics relevant to the role of health personnel, particularly 
physicians, in the protection of prisoners and detainees against torture and other 
cruel, inhuman or degrading treatment or punishment. 


PRINCIPLE 1 


Health personnel, particularly physicians, charged with the medical care of prisoners and 
detainees have a duty to provide them with protection of their physical and mental health and 
treatment of disease of the same quality and standard as is afforded to those who are not 
imprisoned or detained. 


PRINCIPLE 2 


It is gross contravention of medical ethics, as well as an offence under applicable international 
instruments, for health personnel, particularly physicians, to engage, actively or passively, in 
acts, which constitute participation in, complicity in, incitement to or attempts to commit torture 
or other cruel, inhuman or degrading treatment or punishment.’ 


PRINCIPLE 3 


It is a contravention of medical ethics for health personnel, particularly physicians, to be : 
involved in any professional relationship with prisoners or detainees the purpose of which is not 
solely to evaluate, protect or improve their physical and mental health. 
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PRINCIPLE 4 


It is a contraventi 
10n of medical ethics for health personnel, particularly physicians: 
(a) To apply their knowledge and skills in order to assist in the interrogation of 
Prisoners and detainees in a manner that may adversely affect the physical or 


mental health or condition of such prisoners or detainees and which is not in 
accordance with the relevant international instruments; 


(b) To certify, or to participate in the certification of, the fitness of prisoners or 


detainees for any form of treatment or punishment that may adversely affect their 
physical or mental health and which is not in accordance with the relevant 
international instruments, or to participate in any way in the infliction of any such 
treatment or punishment that may adversely affect their physical or mental health 
and which is not in accordance with the relevant international instruments, or to 


participate in any way in the infliction of any such treatment or punishment which 
1s not 1n accordance with the relevant international instruments. 


PRINCIPLE 5 


It is contravention of medical ethics for health personnel, particularly physicians, to participate 
in any procedure for restraining a prisoner or detainee unless such a procedure is determined in 
accordance with purely medical criteria as being necessary for the protection of the physical or 
mental health or the safety of the prisoner or detainee himself, of his fellow prisoners or 
detainees, or of his guardians, and presents no hazard to his physical or mental health. 


PRINCIPLE 6 


There may be no derogation from the foregoing principles on any ground whatsoever, including 
public emergency. 


Ze Legal Provisions under the National Laws 
[THE] PRISONS ACT, 1894 
Medical Officer 


Section 13. Duties of Medical Officer 


Subject to the control of the Superintendent, the Medical Officer shall have charge of the sanitary 
administration of the prison, and shall perform such duties as may be prescribed by rules made 


by the [State] Government under section 59.]. 
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Section 14. Medical Officer to report in certain cases 


Whenever the Medical Officer has re 
be, injuriously affected by the disci 
Officer shall report the case in writ 
he may think proper. 


ason to believe that the mind of a prisoner is, or is likely to 
pline or treatment to which he is subjected, the Medical 
ing to the Superintendent, together with such observations as 


This report, with the orders of the Su 


. perintendent thereon, shall forthwith b 
General for information. e sent to the Inspector 


Section 15. Report on death of prisoner 


On the death of any prisoner, the Medical Officer shall forthwith record in a register the 
following particulars, so far as they can be ascertained, namely: 


(a) The day on which the deceased first complained of illness or was observed to be 
ill; 


(b) the labour, if any on which he was engaged on that day; 

(c) the scale of his diet on that day; 

(d) the day on which he was admitted to hospital; 

(e) the day on which the Medical Officer was first informed of the illness; 
(f) the nature of the disease; 


(g) when the deceased was last seen before his death by the Medical Officer or 
Medical Subordinate; 


(h) when the prisoner died, and 


(1) in cases where a post-mortem examination is made) an account of the 
appearances after death, together with any special remarks that appear to the 
Medical Officer to be required. 


Section 24. Prisoners to be examined on admission: 


(1) Whenever a prisoner is admitted into prison, he shall be searched, and all weapons 
and prohibited articles shall be taken from him. 


all also, as soon as possible after admission, be 


iminal prisoner sh 
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en ; 
— cause to be entered in a book, to be kept by the Jailer, a record of the state 
Prisoner's health, and of any wounds or marks on his person, the class of 


labour, he is fit for if sentenced to rigorous imprisonment, and observations which 
the Medical Officer thinks fit to add. 


(3) In the case of female prisoners the search and examination shall be carried out by 
the matron under the general or special orders of the Medical Officer. 


HEALTH OF PRISONERS 


Section 37. Sick Prisoners 


(1) The names of prisoners desiring to see the Medical Subordinate or appearing out 
of health in mind or body shall, without delay, be reported by the officer in 
immediate charge of such prisoners to the Jailer. 


(2) The Jailer shall, without delay, call the attention of the Medical Subordinate to 
any prisoners desiring to see him, or who is ill, or whose state of mind or body 
appears to require attention, and shall carry into effect all written directions given 
by the Medical Officer or Medical Subordinate respecting alterations of the 
discipline or treatment of any such prisoner. 


Section 38. Record of directions of Medical Officer . 


All directions given by the Medical Officer or Medical Subordinate in relation to any prisoner, 
with the exception of orders for the supply of medicines or directions relating to such matters as 
are carried into effect by the Medical Officer himself or under his superintendence, shall be 
entered day by day in the prisoner’s history-ticket or in such other record as the 
[state]Government may by rule direct, and the jailer shall make an entry in its proper place | 
stating in respect of each direction the fact of its having been or not having been complied with, 
accompanied by such observations, if any, as the Jailer thinks fit to make and the date of the 


entry. 


Section 39. Hospital 


In every prison an hospital or proper place for the reception of sick prisoners shall be provided. 


Section 39. A. Power of Superintendent to send a prisoner to hospital or asylum for special 
treatment. 
The Superintendent may, if in his opinion, a prisoner requires special treatment in a hospital 


outside the prison or in an asylum subject to the prisoner or any relative or friend of the prisoner 
executing such bond and abiding by such other conditions, if any, as the State niin oe 
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Reepitel or asylum or akties prisoner is undergoing treatment in such 


him in going thereto or returni 
part of the period of his detention in the ec ng there from shall be deemed to be 


Supreme Court on Constitutional Right to Health Care of Convicts and Under trials 


The Hon. Supreme Court while reco 


gnising the custodial rights of indivi . 
Legal Aid Committee troush cows nghts of individuals in Supreme Court 


Ce Secretary v. State of Bihar and others (1991) 3 SCC 482 
ruled that it is the obligation of the police particularly after taking a person in custody to ensure 


appropriate protection of the person taken into custody including medical care if such person 


needs it. The State of Bihar is directed to pay a compensation of Rs. 20,000/- to the legal 
representative of the deceased. 


Ii. [THE] MEDICAL TERMINATION OF PREGNANCY ACT, 1971 


The Medical Termination of Pregnancy Act was enacted by the Government in 1971 providing 


for the termination of certain pregnancies by registered medical practitioners and for matters 
connected therewith or incidental thereto. 


Section 3. When pregnancies may be terminated by registered medical practitioners. 


(1) Notwithstanding anything contained in the Indian Penal Code, a registered 
medical practitioner shall not be guilty of any offence under that Code or under 
any other law for the time being in force, if any pregnancy is terminated by him 
in accordance with the provisions of this Act. 


(2) Subject to the provisions of sub-section (4), a pregnancy may be terminated by a 
registered medical practitioner: 


| (a) where the length of the pregnancy does not exceed twelve weeks, if such 
medical practitioner is, or 


(b) where the length of the pregnancy exceeds twelve weeks but does not 
exceed twenty weeks, if not less than two registered medical practitioners 
- are, of opinion, formed in good faith, that: 


(1) the continuance of the pregnancy would involve a risk to the life of 
the pregnant woman or of grave injury to her physical or mental 
health; or | 
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(11) there is a substantial risk that if the child were born, it would suffer 


from such physical or mental abnormalities as to be seriously 
handicapped. 


yh ane I. Where any pregnancy is alleged by the pregnant woman to have been 
aused by rape, the anguish caused by such pregnancy shall be presumed to constitute a 
grave injury to the mental health of the pregnant woman. 


Explanation II. Where any pregnancy occurs as a result of failure of any device or 
method used by any married woman or her husband for the purpose of limiting the 
number of children, the anguish caused by such unwanted pregnancy may be presumed 
to constitute a grave injury to the mental health of the pregnant woman. 


(3) In determining whether the continuance of a pregnancy would involve such risk of 
injury to the health as is mentioned in sub-section (2), account may be taken of 
the pregnant woman’s actual or reasonably foreseeable environment. 


(4) (a) No pregnancy of a woman, who has not attained the age of eighteen years, or, 
who, having attained the age of eighteen years, is a lunatic, shall be terminated 
except with the consent in wntting of her guardian. 


(b) Save as otherwise provided in clause (a), no pregnancy shall be terminated 
except with the consent of the pregnant woman. 


Section (4) Place where pregnancy may be terminated 


No termination of pregnancy shall be made in accordance with this Act at any place other than: 


(a) ahospital established or maintained by Government, or 


(b) a place for the time being approved for the purpose of this Act by Government. 


Sections 3 and 4 when not to apply 


(1) 


(2) 


The provisions of section 4, and so much of the provisions of sub- section 92) of section 
3 as relate to the length of the pregnancy and the opinion of not less than two registered 
medical practitioners, shal] not apply to the termination ofa pregnancy by a registered 
medical practitioner in a case where he is of opinion, formed in good faith, that the 


termination of such pregnancy 1s immediately necessary to save the life of the pregnant 


woman. 


i ] Code, the termination of a 
thstanding anything contained in the Indian Pena le, 
erat, by sah who is not a registered medical practitioner shall be an offence 
Siinlehabte under that Code, and that Code shall, to this extent, stand modified. | 
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Explanation. For the purposes of this section, 
of section 2 as relate to the possession, by a regi 


or training in gynaecology and obstetrics shall n 


so much of the provisions of clause (d) 
stered medical practitioner, of experience 
ot apply. 


lil. HEALTH CARE RIGHTS OF WORKERS/ EMPLOYEES 


1. THE FACTORIES ACT 1948 


The Act makes extensive provisions for the protection of health and safety of factory workers. It 
mandates that adequate steps are taken for proper cleanliness, disposal of wastes and effluents, 
ventilation and temperature, exhausts, lighting, drinking water, toilets and spittoons in factories. 
Likewise, appropriate safety measures and precautions against accidents are to be taken like 
fencing of machinery, proper maintenance of machinery, special instructions to young persons 
working on dangerous machines, proper maintenance of hoists, lifts, stairs, passages and 
gangways, and precautions against dangerous fumes, gases and fire. The Act also provides for 
the employment of safety offices wherein the number of workers ordinarily employed is one 
thousand or above or wherein, in the opinion of the state government, any manufacturing 
process or operation is carried on which involves risk of bodily injury, disease on any other 
hazard to the health of workers. 


By an amendment in 1987, special provisions have been inserted in relation to hazardous 
processes like constitution of site appraisal committees to advise the government in the matter of 
granting permission for setting up or expansion of factories involving hazardous process, 
compulsory disclosure of information by the occupier of the hazards to the workers, the chief 
inspector and the local authority within whose jurisdiction the factory is located and also to the 
general public in the vicinity. 


2. THE EMPLOYEE’S STATE INSURANCE ACT, 1948 


It is an Act to provide for certain benefits to employees in case of sickness, maternity and 
employment injury and to make provisions for certain other matters in relation thereto. The Act 


applies to: 


(a) Factories employing 10 or more persons and using power; 
(b) Factories employing 20 or more persons not using power; 
(c) Shops/Establishments employing 20 or more persons, wherever the Schemes has 


been so extended under section 1(5). 


The Scheme covers all employees in respect of wages not exceeding Rs. 3000/- per month 

] employees covered under the scheme are to be registered 

d by contributions payable by the employer and the 
respectively of the wages. An employee has normally to 

a contributory period to be entitled to benefits in the 
f Disablement and Dependant’s Benefits. - 


excluding overtime wages. Al 
accordingly. The scheme is finance 
employees at the rat of 4% and 1.5% . 
contribute for a minimum number of days in 

corresponding benefit period except in case O 
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Benefits afforded by the scheme are : 


a) Sickness Benefit; 

b) Extended Sickness Benefit; 
c) Maternity Benefit: 

d) Medical Care; 

e) Disablement Benefit: 

f) Dependant’s Benefit: 

g) Funeral expenses 


Sickness Benefit, Extended Sickness Benefit, Maternity Benefit and Medical Care are subject to 
fulfilment of contributory conditions, whereas Disablement and Dependant’s Benefit for an 
employment injury are payable without regard to satisfaction of contributory conditions. The 
duration of benefit is 91 days, two consecutive Benefit periods in case of sickness benefit, 124 
days in case of extended sickness benefit and 3 months in case of Maternity benefit. Medical 
benefit is a benefit in kind. As regards Disablement benefit, there is an upper limit on temporary 
disablement benefit, whereas permanent disablement benefit constitutes a pension for life. 
Dependants’ benefit is payable to specified dependants as a monthly pension in the event of 
death due/employment injury. The rate of benefit for sickness benefit works out roughly to about 
50% of wages and for extended sickness benefit to about 62.5% of wages. Disablement and 
Dependant’s benefit are payable at the rate of about 70% of wages. Funeral expenses are payable 
as a lumpsum not exceeding Rs. 1000/-. 


3. [THE] DANGEROUS MACHINES (REGULATION) ACT, 1983 


A large number of accidents occur every year during the threshing season injuring persons 
operating power threshers, many of whom are permanently disabled. A major contributory factor 
is the unsafe design of power threshers and lack of safety features. It was therefore considered 
necessary to regulate trade and commerce in an production, supply distribution and use of power 
threshers to ensure that they conform to prescribed standards to safety. The Act seeks to achieve 


that object. 
4. [THE ] DOCK WORKERS (SAFETY, HEALTH AND WELFARE) ACT, 1986 


As the very title indicates, the Act provides for the safety, health and welfare of dock workers. 
The Act, inter alia, provides for safety, health and welfare of dock workers in respect of all 
ports and all ships: There is also a provision for the appointment of chief inspectors and 
inspectors of dock safety with appropriate powers for enforcing the provisions of the Act and 
holding enquiries into cases of accidents and disease. Obligations are also imposed on dock 
workers to follow certain safety practices. Punishments for offences against the Act, with 
provision for enhanced punishment in case of second and subsequent conviction, is provided. 
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IV. 
HEALTH CARE RIGHTS OF PERSONS WITH DISABILITIES 


A. INTERNATIONAL LEGAL PRO 


TECTION 
DISABILITIES TO THE PERSONS WITH 


For the first time the international community has shown its concern towards the nghts of 
persons with disabilities with the adoption of the UN Declaration on the nights of mentally 
Retarded Persons, in 1971. Further a detailed declaration covering all various forms of 
disabilities has been adopted by UN in 1975. Article 1 of the UN Declaration on the Rights of 
Disabled Persons 1975, defines the term “disabled person” to mean “any person unable to ensure 
by himself or herself, wholly or partly, the necessities of a normal individual and/or social life, as 
a result of deficiency, either congenital or not, in his or her physical or mental capabilities.” 


Article 6 of the Declaration specifically provides that “ Disabled persons have the night to 
medical, psychological and functional treatment, including prosthetic and orthopaedic 
appliances, to medical and social rehabilitation, education, vocational training and rehabilitation, 
aid, counselling, placement services and other services which will enable them to develop their 
capabilities and skills to the maximum and will hasten the processes of their social integration or 
reintegration.” 


Further Article 2 of the UN Declaration on the Rights of Mentally Retarded Persons, 1971 
states that “ the mentally retarded person has a nght to proper medical care and physical therapy 
and to such education, training, rehabilitation and guidance as will enable him to develop his 
ability and maximum potential.” 


B. LEGAL PROTECTION TO THE PERSONS WITH DISABILITIES AT THE 
NATIONAL LEVEL 


The Constitution of India contains provisions in the form of directives to the States for the 
protection and empowerment of the disabled. India is a founder Member of the United Nations 
and has ratified various Conventions for the protection of the nghts of the people. The adoption 
of Declarations at the International level had a tremendous impact on the Indian legislature. 

The Government for the first time in 1987 has made an effort by enacting the Mental Health Act. 
During the 1990s. The Government had come out with 3 comprehensive legislations for the 
protection and rehabilitation of persons with various forms of disabilities. The enactment of the 
Rehabilitation Council of India Act, 1992, the Persons with Disabilities (Equal opportunities, 
Protection of Rights and Full Participation) Act, 1995, The National Trust for Welfare of 


persons with Autism, Cerebral Palsy, Mental Retardation and Multiple Disabilities Act, 1999 are 


in the right direction. 
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(i) Mental Health Act, 1987 


Th ye 
e Mental Health Act is a comprehensive legislation which provides for the creation of Mental 


ae ee eeitp (section 3&4), establishment and regulation of psychiatric hospitals and 
vam : ny - (Sections > to 14), rules governing admission and detentions of patients 
(Sections 15 to 36), liability of the Govt. to meet cost of maintenance of mentally ill persons 


detained in psychiatric hospitals and nursing homes (Sections 78 to 80) most importantly for the 
protection of human rights of mentally ill persons (Section 81). 


(ii) Rehabilitation Council of India Act, 1992 


The Rehabilitation of India Act was enacted by the Govt. in 1992 providing for the setting up of 
the rehabilitation Council at the National level with the specific objective of recognition and 
regulation of the conduct of the institutional providing a education and other facilities. The 
Council under section 18 of the Act is mandated to prescribe minimum standards of education 
require for granting recognised rehabilitation qualification. 


(ili) | Persons with Disabilities(Equal opportunities, Protection of Rights and Full 
Participation) Act, 1995 


The Preamble to the Act states that, “An Act to give effect to the Proclamation on the 
Full Participation and Equality of the people with Disabilities in the Asian and Pacific 
Region. 


WHEREAS the Meeting to Launch the Asian and Pacific Decade of Disabled Persons 
1993-2002 convened by the Economic and Social Commission for Asia and Pacific held 
at Beijing on 1“ to 5” December, 1992 adopted the Proclamation on the Full Participation 
and Equality of People with Disabilities in the Asian and Pacific Region. 


AND WHEREAS India is a signatory to the said Proclamation; 

AND WHEREAS it is considered necessary to implement the Proclamation aforesaid. 
The Disabilities Act inter alia provides that: 

Section 25. Prevention and early Detection of Disabilities 


Appropriate Governments and local authorities to take certain steps for the prevention of 
occurrence of disabilities:- Within the limits of their economic capacity and 
development, the appropriate Governments and the local authorities, with a view to 
preventing the occurrence of disabilities shall: 


(a) undertake or cause to be undertaken surveys, investigations and research 


concerning the cause of occurrence of disabilities; 
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(b) 
(c) 


(d) 


(e) 


(f) 


(g) 


(h) 


14] 


promote various methods of preventing disabilities; 


screen all the children at least once ina 


‘aging year for the ose of identifyin 
at-risk” cases: purp fying 


provide facilities for training to the staff at the primary health centres; 


sponsor or Cause to be sponsored awareness Campaigns and disseminate or 


cause to be disseminated information for general hygiene, health and 
sanitation;. 


take measures for pre-natal, perinatal and post-natal care of mother and 
child: 


educate the public through the pre schools, schools, primary heath centres, 
village level workers and anganwadi workers; 


create awareness amongst the masses through television, radio and other 
mass media on the causes of disabilities and the preventive measures to be 
adopted. 


Section 42. Aids and Appliances to Persons with Disabilities: 


“The appropriate Governments shall by notification make schemes to provide aids 
and appliances to persons with disabilities”. 


Apart from the above the Act contains provisions for regulating the establishment 
of Institutions (section 51-56), provisions for social security including 
rehabilitation measures (sections 66-68) etc. 


REDRESSAL OF THE GRIEVANCES OF PERSONS WITH DISABILITIES: 


Office of the Chief Commissioner and Commissioner Disabilities: 


One of the significant provisions under the Act is the setting-up of the office of the Chief 
Commissioner and Commissioner Disabilities. The office entertains al] kind of complaints 


concerning the persons with disabilities. 


The National Trust for Welfare of Persons with Autism, Cerebral Palsy, Mental 
Retardation and Multiple Disabilities Act, 1999: 


The Government has enacte | 
the national level for the welfare of Persons wit 


and Multiple Disabilities and for matters connec 


d the legislation inter alia providing for the setting up of a body at 
h Autism, Cerebral Palsy, Mental Retardation 
ted therewith or incidental thereto. The Hon. 
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Minister of Social Justice and Em 
Indian Law Institute at New De 
appropriate powers. 


en in a recently held conference organised by the 
gave an assurance to set up the National Trust with 


V. EMERGING ISSUES 


1, THE TRANSPLANTATION OF HUMAN ORGANS ACT, 1994 


An Act to provide for the regulation of removal, storage and transplantation of human organs for 


therapeutic purposes and for the prevention of commercial dealings in human organs and for 
matters connected therewith or incidental thereto. 


Authority for the Removal of Human Organs 


(1) Any donor may, in such manner and subject to such conditions as may be 
prescribed, authorise the removal, before his death, of any human organ of his 
body for therapeutic purposes. 


(2) If any donor had, in wniting and in the presence of two or more witnesses (at least 
one of whom is a near relative of such person), unequivocally authorised at any 
time before his death, the removal of any human organ of his body, after his 
death, for therapeutic purposes, the person lawfully in possession of the dead body 
of the donor shall, unless he has any reason to believe that the donor had 
subsequently revoked the authority aforesaid, grant to a registered medical 
practitioner all reasonable facilities for the removal, for therapeutic purposes, of 
that human organ from the dead body of the donor. 


(3) Where no such authority as is referred to in subsection (2) was made by any 
person before his death but no objection was also expressed by such person to 
any of his human organs being used after his death for therapeutic purposes, the 
person lawfully in possession of the dead body of such person any, unless he has 
reason to believe that any near relative of the deceased person has objection to any 
of the deceased person, human organs being used for therapeutic purposes, 
authorise the removal of any human organ of the deceased person has objection 
to any of the deceased person, human organs being used for therapeutic purposes, 
authorise the removal of any human organ of the deceased person for its use for 


therapeutic purposes. 


(4) The authority given under sub-section (1) or subsection (2) or as the case may be, 
sub-section (3) shall be’ sufficient warrant for the removal, for therapeutic 
purposes, of the human organ, but no such removal shall be made by any person 
other than the registered medical practitioner. 
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(5) 


<td oe organ Is to be removed from the body of a deceased person, the 

me eal practitioner shall satisfy himself, before such removal, by a 
personal examination of the body from which any human organ is to be removed, 
that life is extinct in such body or where it appears to be a case of brain stem 
death, that such death has been certified under sub-section (6). 


(6) bei any human organ is to be removed from the body of a person in the event 
of his brain stem death, no such removal shall be undertaken unless such death is 
certified, in such form and in such manner and on satisfaction of such conditions 


and requirements as may be prescribed, by a Board of medical experts consisting 
of the following namely: 


(1) the registered medical practitioner in charge of the hospital in which brain 
stem death has occurred; 


(11) an independent registered medical practitioner, being a specialist, to be 
nominated by the registered medical practitioner specified in clause (I), from 
the panel of names approval by the Appropriate Authority. 


(111) a neurologist or a neurosurgeon to be nominated by the registered medical ~ 
practitioner specified in clause (I), from the panel of names approved by the 
Appropriate Authority; and 


(iv) the registered medical practitioner treating the person whose brain stem death 
has occurred. 


(7) Notwithstanding anything contained in sub-section (3), where brain stem death of 
any person, less than eighteen years of age, occurs and is certified under sub- 
section (6) any of the parents of the deceased person may give authority in such 
form and in such manner as may be prescribed for the removal of any human 

_ organ from the body of the deceased person. 


Removal of organs in case of unclaimed bodies in hospital or prison 


(1) 


(2) 


In the case of a dead body lying in a hospital or prison and not claimed by any of the near 
relatives of the deceased person within forty eight hours from the time of the death of the 
concerned person, the authority for the removal of any human organ from the dead body 
which so remains unclaimed may be given, in the prescribed form, by the person in 
charge, for the time being, of the management or contro] of the hospital or prison, or by 
an employee of such hospital or prison authorised in this behalf by the person in charge of 


the management or control thereof. 


hall be given under sub-section (1) of the person to give such authontty has 


Beeman) © the deceased person is likely to claim the dead 


reason to believe that any near relative of 
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body even though such near rel 


ative has not com 
deceased person within the tim € forward to claim the body of the 


€ specified in sub-section (1). 


Restrictions on removal of human organs 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


Save as otherwise provided in sub-section 
a donor before his death shall be trans 
relative of the recipient. 


(3) no human organ removed from the body of 
planted into a recipient unless the donor is a near 


Where any donor authorities the removal of any of his human organs after his death 
under sub-section of section 3 or any person competent or empowered to give authority 


for the removal of any human organ from the body of any recipient who may be in need 
of such human organ. 


If any donor authorises the removal of any of his human organs before his death under 
sub section (1) of section 3 for transplantation into the body of such recipient, not being 
a near relative, as is specified by the donor by reason of affection or attachment 
towards the recipient or for any other special reasons, such human organ shall not be 
removed and transplanted without the prior approval of the Authorisation Committee. 


(a) The Central Government shall constitute, by notification, one or more Authorisation 
Committees consisting of such members as may be nominated by the Central 
Government on such terms and conditions as may be specified in the notification for 
each of the Union terntories for the purposes of this section. 


(b) The State Government shall constitute, by notification, one or more Authorisation 
Committees consisting of such members as may be nominated by the State Government 
on such terms and conditions as may be specified in the notification for the purposes of 
this section. 


On an application jointly made, in such form and in such manner as may be prescribed, 
by the donor and the recipient, the Authorisation Committee shall, after holding an 
inquiry and after satisfying itself that the applicants have complied with all the 
requirements of this Act and the rules made there under, grant to the applicants approval 
for the removal and transplantation of the human organ. 


If, after the inquiry and after giving an opportunity to the applicants of being heard, the 
Authorisation Committee is satisfied that the applicants have not complied with the 
requirements of this Act and the rules, made there under, it shall, for reasons to be 
recorded in writing reject the application for approval. 


Regulation of Hospitals 


On and from the commencement of this Act- 
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(a) 


(b) 


(c) 
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no hospital, unless re 


| gistered under thi 
help in, the removal. his Act, shall conduct, or associate with, or 


storage or transplantation of any human organ; 


no medi iti 
sae ee “neha or any other person shall conduct, or cause to be conducted, 
onducting by himself or through any other person, any activity relating 


to the removal, storage or transplantation of any human organ at a place other than 
a place registered under this Act; and 


no place including a hospital registered under sub-section (1) of section 15 shall be 


used or cause to be used by any person for the removal, 5 storage of transplantation 
of any human organ except for the therapeutic purposes. 


Notwithstanding anything contained in sub-section (1), the eyes or the ears may be removed at 
any place from the dead body of any donor, for therapeutic purposes, by a registered medical 


practitioner: 


Explanation - For the purposes of this sub-section, “ears” include ear drums and ear bones. 
No donor and no person empowered to give authority for the removal of any human organ 
shall authorise the removal of any human organ for any purpose other than therapeutic 


purposes. 


Registration of Hospitals 


No hospital shall commence any activity relating to the removal, storage or transplantation of 
any human organ for therapeutic purposes after the commencement of this Act unless hospital is 
duly registered under this Act : 


Provided that every hospital engaged, either partly or exclusively in any activity relating to the 
removal, storage or transplantation of any human organ for therapeutic purposes immediately 
before the commencement of this Act, shall apply for registration within sixty days from the 
date of such commencement; 


Every application for registration under subsection (I) shall be made to the Appropriate 
Authority in such form and in such manner and shall be accompanied by such fees as may be 


prescribed. 


No hospital shall be registered under this Act unless the Appropriate Authority is satisfied that 
such hospital is in a position to provide such specialised services and facilities, possess such 
skilled manpower and equipment and maintain such standards as may be prescribed. 
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Offences and Penalties 


Whoever - 
(a) 
(b) 
(c) 
(d) 


(e) 


(f) 


makes or receives an 


eee y payment for the supply of or for an offer to supply, any 


seeks to find a person willing to supply for payment any human organ; 

offers to supply any human organ for payment; 

— 05 set seg yy higaeme involving the making of any payment for 

: pply, any human organ; 

takes part in the management of control of a body of a persons, whether a society, 

firm or company, whose activities consist of or include the initiation or 

negotiation of any arrangement referred to in clause (d); or 

publishes or distributes or causes to be published or distributed any 

advertisement- 

(1) inviting persons to supply for payment of any human organ; 

(11) offering to supply any human organ for payment; or 

(1) indicating that the advertiser is willing to initiate or negotiate any 
arrangement referred to in clause (d), shall be punishable with 
imprisonment for a term which shall not be less than two years but which 
may extend to seven years and shall be liable to fine which shall not be 
less than ten thousand rupees but may extend to twenty thousand rupees. 


Provided that the court may, for any adequate and special reason to be mentioned in the 
judgement, impose a sentence of imprisonment for a term of less than two years and a 
fine less than ten thousand rupees. 


2. THE PRENATAL DIAGNOSTIC TECHNIQUES (REGULATION AND 
PREVENTION OF MISUSE) ACT, 1994 


An act to provide for the regulation of the use of prenatal diagnostic techniques for the purpose 
of detecting genetic or metabolic disorders or chromosomal abnormalities or certain congenital 
malformations or sex-linked disorders and for the prevention of the misuse of such techniques for 
the purpose of pre-natal sex determination leading to female foeticide; and for matters connected 
therewith or incidental thereto. 


On and from the commencement of this Act, 


(1) 


(2) 


no Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic unless 
registered under this Act, shall conduct or associate with, or help in, conducting 
activities relating to pre-natal diagnostic techniques; 


no Genetic Counselling Centre, Genetic Laboratory or Genetic Clinic shall employ 
or cause to be employed any person who does not possess the prescribed 


qualifications, 


(3) 
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no medical geneticist, gynaecolo 
person shall conduct or cause { 
through any other person, any pr 
a place registered under this Act. 


gist, registered medical practitioner or any other 
0 be conducted or aid in conducting by himself or 
e-natal diagnostic techniques at a place other than 


On and from commencement of this Act: 


(1) 


(2) 


(3) 


(4) 


no place including a registered Genetic Counselling Centre, or Genetic Laboratory 
or Genetic Clinic shall be used or caused to be used by any person for conducting 

pre-natal diagnostic techniques except for the purposes specified in clause (2) and 

after satisfying any of the conditions specified in clause (3); 


no pre-natal diagnostic techniques shall be conducted except for the purposes of 
detection of any of the following abnormalities, namely: 


(1) chromosomal abnormalities; 

(11) genetic metabolic diseases; 

(11) | Haemoglobinopathies; 

(iv) Sex-linked genetic diseases; 

(v) congenital anomalies; 

(vi) any other abnormalities or diseases as may be specified by the Central 


Supervisory Board 


no pre-natal diagnostic techniques shall be used or conducted unless the person 
qualified to do so is satisfied that any of the following conditions are fulfilled, 
namely: 


(i) | age of the pregnant woman is above thirty five years; 

(ii) | the pregnant woman has undergone two or more spontaneous abortions or 
foetal loss; 

(iii) the pregnant woman had been exposed to potentially teratogenic drugs, 
radiation, infection or hazardous chemicals; 

(iv) the pregnant woman has a family history of mental retardation or physical 
deformities such as spasticity or any other genetic disease; 

(v) any other conditions as may be specified by the Central Supervisory Board. 


no person being a relative or the husband of the pregnant woman shall seek or 
encourage the conduct of any pre-natal diagnostic techniques on her except for the 


purpose specified in clause (2). 


On and from commencement of this Act: 


(a) no Genetic Co 
or cause to be c 


unselling Centre or Genetic Laboratory or Genetic Clinic shal] conduct 
onducted in its Centres, Laboratory or Clinic prenatal diagnostic 
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techniques including ultraso 
foetus; : nography, for the purpose of determining the sex of a 


no pe 
(b) no person shall conduct or cause to be conducted any pre-natal diagnostic techniques 


including ultrasonography for the purpose 20 of determining the sex of a foetus. 


pe Sects Coumnelinis Centre, Genetic Laboratory or Genetic Clinic shall issue or cause to be 


issued any advertisement in any manner i liti 
; regarding facilities of pre-natal determinati 
available at such Centre, Laboratory or Clinic. : ro Ascermdeachae 


Explanation.- In this section, “advertisement” includes any notice, circular, label, wrapper or 


other document and also includes any visible representati ) 
tation made b 
smoke or gas. P made by means of any light, sound , 


Any person, who contravenes the provisions of sub-section (1), shall be punishable with 


imprisonment for a term which may extend to three years and with fine which may extend to ten 
thousand rupees. 


Notwithstanding anything in the Indian Evidence Act, 1872 the court shall presume unless the 
contrary is proved that the pregnant woman has been compelled by her husband or the relative 
to undergo prenatal diagnostic technique and such person shall be liable for abetting an offence 
under sub-section (3) of section 23 and shall be punishable for the offence specified under that 
section. 


B. THE DELHI ARTIFICIAL INSEMINATION (HUMAN) ACT, 1995 


An Act to provide for the regulation of donation, sale and supply of human semen and ovum for 
the purpose of artificial insemination and for matters connected therewith or incidental thereto. 


1. This Act may be called the Delhi Artificial Insemination (Human) Act, 1995. It extends to the 
whole of the National Capital Territory of Delhi. It shall come into force on such date as the 
Government may, by notification in the official Gazette, appoint. 


2. In this Act, unless the context otherwise requires: 


“Semen” wherever it occurs in this Act, means the semen or ovum of male and female human 
being as the case may be. 


3. No person shall carry on a semen bank in Delhi unless he has been duly registered in respect 
of such semen bank and the registrafion in respect thereof has not been cancelled under 


Section 7 of this Act. 


ing the semen for artificial Insemination shall test the 


4. (1) The semen bank before accept eI | : 
2 bodies by using a highly sensitive ELISA Kit and it found 


donor for presence of HIV 1 and 2 anti 
negative, only then, the donor shall be allowed to donate. 
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Explanation. - The expression “ 
this section or in other sections 
virus Type | and Type 2; 
Immunosorbent Assay Te 


HIV 1 and 2, ELISA Kit or ELISA Test” and “HIV” used in 
; of this Act denote respectively “Human Immune Deficiency 
Enzyme Linked Immunosorbent Kit or Enzyme Linked 

st” and “Human Immune Deficiency Virus”. 


(2) The donor shall be screened for 
donor shall be allowed to donate. 


(3) The semen bank shall keep 
donor. 


HIV surface antigen and if found negative, only then, the 


complete bio-data, including mark of identification, of the 


(4) The qualified medical practitioner or Government h 


sn ae | ospital or hospital or the semen bank 
performing artificial insemination, as the case may be, shall 


(a) keep complete record of the bio-data including mark of identification of the donor 
and the recipient of the semen or ovum; 


(b) test the recipient for “HIV 1 and 2” and sexually transmitted diseases before 
performing artificial insemination; | 


(c) seek the wmitten consent of the husband and the wife, seeking artificial insemination; 


(d) seek the wnitten consent of the donor and the recipient and their spouse, in case of 
requests of semen or ovum from specified donor/recipient; 


(e) not segregate the XX or XY chromosomes for artificial insemination; 


Explanation.- The letter “XX” and “XY” used in this clause denote “female sex” and “male sex” 
respectively. 


(f) maintain secrecy about the identity of the donor and the recipient of the 
semen/ovum; 


(g) seek the written consent of the recipient for using the semen on the basis of only one 
ELISA Test being negative where facilities for cryo-preservation and liquid nitrogen 
for semen are not available. 
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